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43. In response to the DRC's allegations of military and paramilitary activities
amounting to aggression, Uganda states that from May 1997 (when President Laurent-
Desire Kabila assumed power in Kinshasa) until 11 September 1998 (the date on which
Uganda states that it decided to respond on the basis of self-defence) it was present in the
DRC with the latter's consent. It asserts that the DRC's consent to the presence of
Ugandan forces was renewed in July 1999 by virtue of the terms of the Lusaka
Agreement and extended thereafter. Uganda defends its military actions in the
intervening period of 11 September 1998 to 10 July 1999 as lawful self-defence. The
Court will examine each of Uganda's arguments in turn. ...

45. Relations between Laurent-Desire Kabila and the Ugandan Government had been
close, and with the coming to power of the former there was a common interest in
controlling anti-government rebels who were active along the Congo-Uganda border,
carrying out in particular cross-border attacks against Uganda. It seems certain that from
mid-1997 and during the first part of 1998 Uganda was being allowed to engage in
military action against anti-Ugandan rebels in the eastern part of Congolese territory.
Uganda claims that its troops had been invited into eastern Congo by President Kabila
when he came to power in May 1997. The DRC has acknowledged that "Ugandan troops
were present on the territory of the Democratic Republic of the Congo with the consent
of the country's lawful government". It is clear from the materials put before the Court
that in the period preceding August 1998 the DRC did not object to Uganda's military
presence and activities in its eastern border area. The written pleadings of the DRC make
reference to authorized Ugandan operations from September 1997 onwards. There is
reference to such authorized action by Uganda on 19 December 1997, in early February
1998 and again in early July 1998, when the DRC authorized the transfer of Ugandan
units to Ntabi, in Congolese territory, in order to fight more effectively against the ADF.

46. A series of bilateral meetings between the two governments took place in
Kinshasa from 11 to 13 August 1997, in Kampala from 6 to 7 April 1998 and again in
Kinshasa from 24 to 27 April 1998. This last meeting culminated in a Protocol on
Security along the Common Border being signed on 27 April 1998 between the two
countries, making reference, inter alia, to the desire "to put an end to the existence of the
rebel groups operating on either side of the common border, namely in the Ruwenzori".
The two parties agreed that their respective armies would "co-operate in order to insure
security and peace along the common border". The DRC contends that these words do
not constitute an "invitation or acceptance by either of the contracting parties to send its
army into the other's territory". The Court believes that both the absence of any objection
to the presence of Ugandan troops in the DRC in the preceding months, and the practice
subsequent to the signing of the Protocol, support the view that the continued presence as
before of Ugandan troops would be permitted by the DRC by virtue of the Protocol. ...

47. While the co-operation envisaged in the Protocol may be reasonably understood
as having its effect in a continued authorization of Ugandan troops in the border area, it



was not the legal basis for such authorization or consent. The source of an authorization
or consent to the crossing of the border by these troops antedated the Protocol and this
prior authorization or consent could thus be withdrawn at any time by the Government of
the DRC, without further formalities being necessary.

48. The Court observes that when President Kabila came to power, the influence of
Uganda and in particular Rwanda in the DRC became substantial. ...From late spring
1998, President Kabila sought, for various reasons, to reduce this foreign influence; by
mid-1998, relations between President Kabila and his former allies had deteriorated. In
light of these circumstances the presence of Rwandan troops on Congolese territory had
in particular become a major concern for the Government of the DRC.

49. On 28 July 1998, an official statement by President Kabila was published, which
read as follows:

"The Supreme Commander of the Congolese National Armed Forces, the
Head of State of the Republic of the Congo and the Minister of National
Defence, advises the Congolese people that he has just terminated, with
effect from this Monday 27 July 1998, the Rwandan military presence which
has assisted us during the period of the country's liberation. Through these
military forces, he would like to thank all of the Rwandan people for the
solidarity they have demonstrated to date. He would also like to congratulate
the democratic Congolese people on their generosity of spirit for having
tolerated, provided shelter for and trained these friendly forces during their
stay in our country. This marks the end of the presence of all foreign military
forces in the Congo." [Translation by the Registry.]

50. The DRC has contended that, although there was no specific reference to
Ugandan troops in the statement, the final phrase indicated that consent was withdrawn
for Ugandan as well as Rwandan troops. It states that, having learned of a plotted coup,
President Kabila "officially announced . . . the end of military co-operation with Rwanda
and asked the Rwandan military to return to their own country, adding that this marked
the end of the presence of foreign troops in the Congo". The DRC further explains that
Ugandan forces were not mentioned because they were "very few in number in the
Congo" and were not to be treated in the same way as the Rwandan forces, "who in the
prevailing circumstances, were perceived as enemies suspected of seeking to overthrow
the regime". Uganda, for its part, maintains that the President's statement was directed at
Rwandan forces alone; that the final phrase of the statement was not tantamount to the
inclusion of a reference to Ugandan troops; and that any withdrawal of consent for the
presence of Ugandan troops would have required a formal denunciation, by the DRC, of
the April 1998 Protocol.

51. The Court notes, first, that for reasons given above, no particular formalities
would have been required for the DRC to withdraw its consent to the presence of
Ugandan troops on its soil. As to the content of President Kabila's statement, the Court
observes that, as a purely textual matter, the statement was ambiguous.

52. More pertinently, the Court draws attention to the fact that the consent that had
been given to Uganda to place its forces in the DRC, and to engage in military operations,
was not an open-ended consent. The DRC accepted that Uganda could act, or assist in



acting, against rebels on the eastern border and in particular to stop them operating across
the common border. Even had consent to the Ugandan military presence extended much
beyond the end of July 1998, [*71] the parameters of that consent, in terms of
geographic location and objectives, would have remained thus restricted.

53. In the event, the issue of withdrawal of consent by the DRC, and that of
expansion by Uganda of the scope and nature of its activities, went hand in hand. The
Court observes that at the Victoria Falls Summit (see paragraph 33 above) the DRC
accused Rwanda and Uganda of invading its territory. Thus, it appears evident to the
Court that, whatever interpretation may be given to President Kabila's statement of 28
July 1998, any earlier consent by the DRC to the presence of Ugandan troops on its
territory had at the latest been withdrawn by 8 August 1998, i.e. the closing date of the
Victoria Falls Summit.

54. The Court recalls that, independent of the conflicting views as to when Congolese
consent to the presence of Ugandan troops might have been withdrawn, the DRC has
informed the Court that its claims against Uganda begin with what it terms an aggression
commencing on 2 August 1998.

55. The Court observes that the dispute about the commencement date of the military
action by Uganda that was not covered by consent is, in the most part, directed at the
legal characterization of events rather than at whether these events occurred. In some
instances, however, Uganda denies that its troops were ever present at particular
locations, the military action at Kitona being an important example. The DRC has
informed the Court that from 2 August 1998 Uganda was involved in military activities in
the DRC that violated international law, and that these were directed at the overthrow of
President Kabila. According to the DRC, Ugandan forces (together with those of
Rwanda) were involved on 4 August in heavy military action at Kitona, which lies in the
west of the DRC some 1,800 km from the Ugandan frontier. Virtually simultaneously
Uganda engaged in military action in the east, first in Kivu and then in Orientale
province. The DRC contends that this was followed by an invasion of Equateur province
in north-west Congo. The DRC maintains that "after a few months of advances, the
Ugandan army had thus conquered several hundred thousand square kilometres of
territory". ...

71. The Court...concludes that...it has not been established to its satisfaction that
Uganda participated in the attack on Kitona on 4 August 1998.

72. The Court will next analyse the claim made by the DRC of military action by
Uganda in the east of the DRC during August 1998. The facts regarding this action are
relatively little contested between the Parties. Their dispute is as to how these facts
should be characterized. The Court must first establish which relevant facts it regards as
having been convincingly established by the evidence, and which thus fall for scrutiny by
reference to the applicable rules of international law. ...

91. The Court makes no findings as to the responsibility of each of the Parties for any
violations of the Lusaka Agreement. It confines itself to stating that it has not received
convincing evidence that Ugandan forces were present at Mobenzene, Bururu, Bomongo
and Moboza in the period under consideration by the Court for purposes of responding to
the final submissions of the DRC.



92. 1t is the position of Uganda that its military actions until 11 September 1998 were
carried out with the consent of the DRC, that from 11 September 1998 until 10 July 1999
it was acting in self-defence, and that thereafter the presence of its soldiers was again
consented to under the Lusaka Agreement. The Court will first consider whether the
Lusaka Agreement, the Kampala and Harare Disengagement Plans and the Luanda
Agreement constituted consent to the presence of Ugandan troops on the territory of the
DRC.

95. The Lusaka Agreement does not refer to "consent". It confines itself to providing
that "the final withdrawal of all foreign forces from the national territory of the DRC
shall be carried out in accordance with the Calendar in Annex 'B' of this Agreement and a
withdrawal schedule to be prepared by the UN, the OAU and the JMC [Joint Military
Commission]" (Article III, paragraph 12). Under the terms of Annex "B", the Calendar
for the Implementation of the Ceasefire Agreement was dependent upon a series of
designated "Major Events" which were to follow upon the official signature of the
Agreement ("D-Day"). This "Orderly Withdrawal of all Foreign Forces" was to occur on
"D-Day plus 180 days". It was provided that, pending that withdrawal, "all forces shall
remain in the declared and recorded locations" in which they were present at the date of
signature of the Agreement (Ann. A, Art. 11.4).

96. The Court first observes that nothing in the provisions of the Lusaka Agreement
can be interpreted as an affirmation that the security interests of Uganda had already
required the presence of Ugandan forces on the territory of the DRC as from September
1998....

97. The Lusaka Agreement is, as Uganda argues, more than a mere ceasefire
agreement, in that it lays down various "principles" (Art. III) which cover both the
internal situation within the DRC and its relations with its neighbours. ...The overall
provisions of the Lusaka Agreement acknowledge the importance of internal stability in
the DRC for all of its neighbours. However, the Court cannot accept the argument made
by Uganda in the oral proceedings that the Lusaka Agreement constituted "an acceptance
by all parties of Uganda's justification for sending additional troops into the DRC
between mid-September 1998 and mid-July 1999".

98. A more complex question...was whether the calendar for withdrawal and its
relationship to the series of "Major Events", taken together with the reference to the "D-
Day plus 180 days", constituted consent by the DRC to the presence of Ugandan forces
for at least 180 days from 10 July 1999 -- and indeed beyond that time if the envisaged
necessary "Major Events" did not occur.

99. The Court is of the view that, notwithstanding the special features of the Lusaka
Agreement just described, this conclusion cannot be drawn. The Agreement took as its
starting point the realities on the ground. Among those realities were the major Ugandan
military deployment across vast areas of the DRC and the massive loss of life over the
preceding months. The arrangements made at Lusaka, to progress towards withdrawal of
foreign forces and an eventual peace, with security for all concerned, were directed at
these factors on the ground and at the realities of the unstable political and security
situation. The provisions of the Lusaka Agreement thus represented an agreed modus
operandi for the parties. They stipulated how the parties should move forward. They did



not purport to qualify the Ugandan military presence in legal terms. In accepting this
modus operandi the DRC did not "consent" to the presence of Ugandan troops. It simply
concurred that there should be a process to end that reality in an orderly fashion. The
DRC was willing to proceed from the situation on the ground as it existed and in the
manner agreed as most likely to secure the result of a withdrawal of foreign troops in a
stable environment. But it did not thereby recognize the situation on the ground as legal,
either before the Lusaka Agreement or in the period that would pass until the fulfilment
of its terms. ...

104. The Court observes that...[t]he Luanda Agreement revised the modus operandi
for achieving the withdrawal of Ugandan forces in a stable security situation. It was now
agreed -- without reference to whether or not Ugandan forces had been present in the area
when the agreement was signed, and to whether any such presence was lawful -- that
their presence on Mount Ruwenzori should be authorized, if need be, after the withdrawal
elsewhere had been completed until appropriate security mechanisms had been put in
place. The Court observes that this reflects the acknowledgment by both Parties of
Uganda's security needs in the area, without pronouncing upon the legality of prior
Ugandan military actions there or elsewhere.

105. The Court thus concludes that the various treaties directed to achieving and
maintaining a ceasefire, the withdrawal of foreign forces and the stabilization of relations
between the DRC and Uganda did not (save for the limited exception regarding the
border region of the Ruwenzori Mountains contained in the Luanda Agreement)
constitute consent by the DRC to the presence of Ugandan troops on its territory for the
period after July 1999, in the sense of validating that presence in law. ...

109. The Court finds it useful at this point to reproduce in its entirety the Ugandan
High Command document, [which] provides the basis for the operation known as
operation "Safe Haven". The document reads as follows:

"WHEREAS for a long time the DRC has been used by the enemies of
Uganda as a base and launching pad for attacks against Uganda; AND

WHEREAS the successive governments of the DRC have not been in
effective control of all the territory of the Congo; AND

WHEREAS in May 1997, on the basis of a mutual understanding the
Government of Uganda deployed UPDF to jointly operate with the Congolese
Army against Uganda enemy forces in the DRC; AND

WHEREAS when an anti-Kabila rebellion erupted in the DRC the forces of
the UPDF were still operating along side the Congolese Army in the DRC,
against Uganda enemy forces who had fled back to the DRC;

NOW THEREFORE the High Command sitting in Kampala this 11th day of
September, 1998, resolves to maintain forces of the UPDF in order to secure
Uganda's legitimate security interests which are the following:

1. To deny the Sudan opportunity to use the territory of the DRC to
destabilize Uganda.



2. To enable UPDF neutralize Uganda dissident groups which have been
receiving assistance from the Government of the DRC and the Sudan.

3. To ensure that the political and administrative vacuum, and instability
caused by the fighting between [*107] the rebels and the Congolese Army
and its allies do not adversely affect the security of Uganda.

4. To prevent the genocidal elements, namely, the Interahamwe, and ex-
FAR, which have been launching attacks on the people of Uganda from the
DRC, from continuing to do so.

5. To be in position to safeguard the territory integrity of Uganda against
irresponsible threats of invasion from certain forces."

112. The Court observes that the Ugandan operations against these eastern border
towns could therefore only be justified, if at all, as actions in self-defence. However, at
no time has Uganda sought to justify them on this basis before the Court.

113. Operation "Safe Haven", by contrast, was firmly rooted in a claimed entitlement
"to secure Uganda's legitimate security interests" rather than in any claim of consent on
the part of the DRC. The Court notes, however, that those most intimately involved in its
execution regarded the military actions throughout August 1998 as already part and
parcel of operation "Safe Haven".

119. The Court first observes that the objectives of operation "Safe Haven", as stated
in the Ugandan High Command document (see paragraph 109 above), were not
consonant with the concept of self-defence as understood in international law.

120. Uganda in its response to the question put to it by Judge Kooijmans (see
paragraph 22 above) confirms that the changed policies of President Kabila had meant
that co-operation in controlling insurgency in the border areas had been replaced by
"stepped-up cross-border attacks against Uganda by the ADF, which was being re-
supplied and re-equipped by the Sudan and the DRC Government". The Court considers
that, in order to ascertain whether Uganda was entitled to engage in military action on
Congolese territory in self-defence, it is first necessary to examine the reliability of these
claims. It will thus begin by an examination of the evidence concerning the role that the
Sudan was playing in the DRC at the relevant time. ...

143. The Court recalls that Uganda has insisted in this case that operation "Safe
Haven" was not a use of force against an anticipated attack. As was the case also in the
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America) case, "reliance is placed by the Parties only on the right of self-
defence in the case of an armed attack which has already occurred, and the issue of the
lawfulness of a response to the imminent threat of armed attack has not been raised"
(I.C.J. Reports 1986, p. 103, para. 194). The Court there found that "accordingly [it]
expresses no view on that issue". So it is in the present case. The Court feels constrained,
however, to observe that the wording of the Ugandan High Command document on the
position regarding the presence of the UPDF in the DRC makes no reference whatever to
armed attacks that have already occurred against Uganda at the hands of the DRC (or
indeed by persons for whose action the DRC is claimed to be responsible). Rather, the
position of the High Command is that it is necessary "to secure Uganda's legitimate



security interests". The specified security needs are essentially preventative -- to ensure
that the political vacuum does not adversely affect Uganda, to prevent attacks from
"genocidal elements", to be in a position to safeguard Uganda from irresponsible threats
of invasion, to "deny the Sudan the opportunity to use the territory of the DRC to
destabilize Uganda". Only one of the five listed objectives refers to a response to acts that
had already taken place -- the neutralization of "Uganda dissident groups which have
been receiving assistance from the Government of the DRC and the Sudan".

144. While relying heavily on this document, Uganda nonetheless insisted to the
Court that after 11 September 1998 the UPDF was acting in self-defence in response to
attacks that had occurred. The Court has already found that the military operations of
August in Beni, Bunia and Watsa, and of 1 September at Kisangani, cannot be classified
as coming within the consent of the DRC, and their legality, too, must stand or fall by
reference to self-defence as stated in Article 51 of the Charter.

145. The Court would first observe that in August and early September 1998 Uganda
did not report to the Security Council events that it had regarded as requiring it to act in
self-defence.

146. It is further to be noted that, while Uganda claimed to have acted in self-defence,
it did not ever claim that it had been subjected to an armed attack by the armed forces of
the DRC. The "armed attacks" to which reference was made came rather from the ADF.
The Court has found above (paragraphs 131-135) that there is no satisfactory proof of the
involvement in these attacks, direct or indirect, of the Government of the DRC. The
attacks did not emanate from armed bands or irregulars sent by the DRC or on behalf of
the DRC, within the sense of Article 3 (g) of General Assembly resolution 3314 (XXIX)
on the definition of aggression, adopted on 14 December 1974. The Court is of the view
that, on the evidence before it, even if this series of deplorable attacks could be regarded
as cumulative in character, they still remained non-attributable to the DRC.

147. For all these reasons, the Court finds that the legal and factual circumstances for
the exercise of a right of self-defence by Uganda against the DRC were not present.
Accordingly, the Court has no need to respond to the contentions of the Parties as to
whether and under what conditions contemporary international law provides for a right of
self-defence against large-scale attacks by irregular forces. Equally, since the
preconditions for the exercise of self-defence do not exist in the circumstances of the
present case, the Court has no need to enquire whether such an entitlement to self-
defence was in fact exercised in circumstances of necessity and in a manner that was
proportionate. The Court cannot fail to observe, however, that the taking of airports and
towns many hundreds of kilometres from Uganda's border would not seem proportionate
to the series of transborder attacks it claimed had given rise to the right of self-defence,
nor to be necessary to that end. ...

153. The evidence has shown that the UPDF traversed vast areas of the DRC,
violating the sovereignty of that country. It engaged in military operations in a multitude
of locations, including Bunia, Kisangani, Gbadolite and Ituri, and many others. These
were grave violations of Article 2, paragraph 4, of the Charter. ...

155. The Court further observes that Uganda...decided in early August 1998 to
launch an offensive together with various factions which sought to overthrow the



Government of the DRC. The DRC has in particular claimed that, from September 1998
onwards, Uganda both created and controlled the MLC rebel group led by Mr. Bemba. ...

160. The Court concludes that there is no credible evidence to suggest that Uganda
created the MLC. [*133] Uganda has acknowledged giving training and military support
and there is evidence to that effect. The Court has not received probative evidence that
Uganda controlled, or could control, the manner in which Mr. Bemba put such assistance
to use. In the view of the Court, the conduct of the MLC was not that of "an organ" of
Uganda (Article 4, International Law Commission Draft Articles on Responsibility of
States for internationally wrongful acts, 2001), nor that of an entity exercising elements
of governmental authority on its behalf (Article 5). The Court has considered whether the
MLC's conduct was "on the instructions of, or under the direction or control of" Uganda
(Article 8) and finds that there is no probative evidence by reference to which it has been
persuaded that this was the case. Accordingly, no issue arises in the present case as to
whether the requisite tests are met for sufficiency of control of paramilitaries (see
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Merits, Judgment, 1.C.J. Reports 1986, pp. 62-65, paras. 109-115).

161. The Court would comment, however, that, even if the evidence does not suggest
that the MLC's conduct is attributable to Uganda, the training and military support given
by Uganda to the ALC, the military wing of the MLC, violates certain obligations of
international law.

162. Thus the Declaration on Principles of International Law Concerning Friendly
Relations and Co-operation Among States in accordance with the Charter of the United
Nations (hereinafter "the Declaration on Friendly Relations") provides that:

"Every State has the duty to refrain from organizing, instigating, assisting or
participating in acts of civil strife or terrorist acts in another State or
acquiescing in organized activities within its territory directed towards the
commission of such acts, when the acts referred to in the present paragraph
involve a threat or use of force." (General Assembly resolution 2625 (XXV),
24 October 1970.)

The Declaration further provides that,

"no State shall organize, assist, foment, finance, incite or tolerate
subversive, terrorist or armed activities directed towards the violent
overthrow of the regime of another State, or interfere in civil strife in another
State" (ibid.).

These provisions are declaratory of customary international law.

163. The Court considers that the obligations arising under the principles of non-use
of force and non-intervention were violated by Uganda even if the objectives of Uganda
were not to overthrow President Kabila, and were directed to securing towns and airports
for reason of its perceived security needs, and in support of the parallel activity of those
engaged in civil war.

164. In the case concerning Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America) case, the Court made it clear that the
principle of non-intervention prohibits a State "to intervene, directly or indirectly, with or



without armed force, in support of an internal opposition in another State" (I.C.J. Reports
1986, p. 108, para. 206). The Court notes that in the present case it has been presented
with probative evidence as to military intervention. The Court further affirms that acts
which breach the principle of non-intervention "will also, if they directly or indirectly
involve the use of force, constitute a breach of the principle of non-use of force in
international relations"(ibid., pp. 109-110, para. 209).

165. In relation to the first of the DRC's final submissions, the Court accordingly
concludes that Uganda has violated the sovereignty and also the territorial integrity of the
DRC. Uganda's actions equally constituted an interference in the internal affairs of the
DRC and in the civil war there raging. The unlawful military intervention by Uganda was
of such a magnitude and duration that the Court considers it to be a grave violation of the
prohibition on the use of force expressed in Article 2, paragraph 4, of the Charter.






