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The Turn to Ethics: Disinvestment from Multinational Cor porationsfor
Human Rights Violations— The Case of Norway's Sovereign Wealth Fund'

S mon Chester man*

Abstract

Norway’s Global Pension Fund, a sovereign wealth fund worth over $300 hillion, isthe
second largest in the world. Beginning in 2004 it adopted ethical guidelinesintended to
promote sustainable development and, in particular, to minimize the risk of complicity in
serious human rights violations. The turn to ethical investment strategies to promote
corporate socia responsibility can be seen as an important supplement to emerging
regulation of multinational corporations— or as an admission that regulation has failed.
In the case of Norway, it has seen controversial decisions such as disinvestment from
Wal-Mart and a decision not to disinvest from companies operating in Myanmar (Burma).
This article discusses the creation and work of the Council on Ethics, focusing on the
ambiguous legal and ethical meanings of “complicity” and the uncertain impact that
disinvestment has on behavior. The turn to ethics offers an opportunity but also an
opportunity cost: ethics can be a means of generating legal norms, through changing the
reference points of the market and providing alanguage for the articulation of rights; yet
they can also be a substitute for generating those norms, providing illusory rather than
genuine accountability.
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is evidence of moves by courts to reduce the use of this doctrine in bad faith, such as making its
invocation subject to an agreement actually to submit the claim to a court in the other
jurisdiction.®

One way of avoiding these procedural hurdles in the United States is through recourse to
the Alien Tort Claims Act, which has become central to the recent history of such proceedings
against multinational corporations.®® The act was originally intended to bring pirates to justice
and was enacted in the first session of the U.S. Congress in 1789. It authorizes civil lawsuits in
U.S. courts by aliens for torts committed “in violation of the law of nations or a treaty of the
United States.”®” Rediscovered almost two centuries later in a case brought in the United States
by Paraguayan citizens against a former Inspector General of Police in Paraguay, the procedure
is unique to the United States.®®

Alien Tort actions were largely thought of as symbolic as no judgment has yet been
enforced, but in 2005 Unocal settled an action that had been brought against it alleging that it
used forced labor in Myanmar.® Ironically, this sole example of the Alien Tort Claims Act
leading to money changing hands corresponds to the factual situation in which the Council on
Ethics issued its only recommendation for non-exclusion of a specific company, in the case of
Total’s operations in Myanmar.*

C. International Law
International law may, in some circumstances, provide a third arena in which legal remedies may
be pursued, particularly through the emerging discourse of international criminal law. Some
international crimes may be committed by individuals: for example, piracy (including aircraft
hijacking), enslavement (including forced labor), genocide, war crimes, and crimes against
humanity.** Other crimes may be committed only by states.? It has been accepted at least since
the war crimes trials after the Second World War that individuals may be held accountable for
acts undertaken through corporations.** A more controversial possibility is that corporations
themselves may be held liable.

In general, international criminal prosecution has tended to pursue the individual. As the
Nuremberg Tribunal observed, “Crimes against international law are committed by men, not by
abstract entities, and only by punishing individuals who commit such crimes can the provisions

(S.D.N.Y. 1996); Ashanga v. Texaco, S.D.N.Y. Dkt. No. 94 Civ. 9266 (Aug. 13, 1997).

% Jota v. Texaco, Inc., 157 F.3d 153, 159 (2d Cir. 1998); Aguinda v. Texaco, Inc., 303 F.3d 470 (2d Cir. 2002). See
further Chesterman, supra note 2, at 317-18.

8 See Alex Markels, Showdown for a Tool in Human Rights Lawsuits, N.Y. TImMES, June 15, 2003, C11.

828 U.S.C. § 1350 (2001).

® Filartiga v. Pena-Irala, 630 F.2d 876, 878 (2d Cir. 1980).

8 Marc Lifsher, Unocal Settles Human Rights Lawsuit over Alleged Abuses at Myanmar Pipeline, L.A. TIMES, Mar.
22, 2005 (monetary terms of the settlement were not made public, but a statement released by both sides said the
agreement would compensate villagers and provide money “to develop programs to improve living conditions,
healthcare and education and protect the rights of people from the pipeline region™).

% Council on Ethics, Recommendation on Total, supra note 58.

° See BROWNLIE, supra note 66, at 565-68.

% See generally id. 435-78 (discussing the responsibilities and obligations of states).

% See, e.g., United Kingdom v. Tesch et al. (“The Zyklon B Case”) 1 I.L.R. 93 (UN War Crimes Comm’n, Brit.
Milit. Ct., Hamburg 1946).
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of international law be enforced.”®* The court was referring to the danger of allowing individuals
to hide behind the veil of the state, but the principle might be seen as applying equally to the
corporate veil. Nevertheless, establishing the liability of a corporation itself may be appropriate,
especially if the organizational structure made it difficult to establish the criminal responsibility
of a particular individual. In practice, however, this area of international law remains of
academic rather than practical interest.”

D.  Voluntary Codes
A few days after the Rome Statute of the International Criminal Court was adopted in July 1998,
the Financial Times published an article warning that the accomplice liability provisions in the
treaty “could create international criminal liability for employees, officers and directors of
corporations.”®® This was technically true, but the failure to include the liability of juridical
persons within the Court’s jurisdiction and the likely difficulties of establishing individual guilt
on the part of corporate officers mean that the breathless tone was somewhat exaggerated.

Six months later, at the 1999 World Economic Forum in Davos, UN Secretary General
Kofi Annan proposed the Global Compact.”” The Compact is not a regulatory instrument — it
does not “police,” enforce, or measure the behavior or actions of companies.” Instead, it relies

%22 TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL 466 (William S.
Hein, 1995) (1947).

% Conceptual problems once seen as a bar to corporate criminal liability in domestic law now largely have been
overcome. Traditional reservations arose from the nature of a corporate entity being a creature of law with no
physical existence and the difficulty of establishing the requisite mens rea to attribute criminal liability. See, e.g.,
Lennard’s Carrying Co. v. Asiatic Petroleum Co., Law Reports 705, 713 (A.C. 1915). One leg of this bar to
corporate responsibility specifically concerned the penalty that could be imposed following conviction. Clearly, a
crime punishable only by imprisonment (or death) hardly could be attributed to a corporation without a substantial
change to our conception of sentencing. Rex v. I.C.R. Haulage, Ltd., 1944 K.B. 551, 554. The absence of an
alternative penalty to imprisonment is arguably still a bar to convicting a corporation of murder in some
jurisdictions. See, e.g., Chris Corns, The Liability of Corporations for Homicide in Victoria, 15 CrRim. L.J. 351, 354
(1991). A second consideration relates to certain crimes which are considered to be of such a nature that only a
human could commit them (e.g., sexual offenses, bigamy, and, arguably, perjury); See, e.g., Dean v. John Menzies
(Holdings) Ltd., 1981 J.C. 23, 35 (1980) (Lord Stott). These and related issues have tended to be overcome as
problems of proof rather than of philosophy. See, e.g., New York Cent. & Hudson River R.R. v. United States, 212
U.S. 481 (1909) (holding that an agent’s culpable mental state can be imputed or directly attributed to the
corporation and that the prosecution must prove only that an illegal act was committed by an employee within the
scope of employment, with an intent to benefit the corporation); People v. Reagan, 94 N.Y.2d 804 (App. Div. 1999)
(holding that a corporation and its president were not criminally liable for workers’ deaths where the plaintiffs could
not prove that deaths were foreseeable). See generally WILLIAM S. LAUFER, CORPORATE BODIES AND GUILTY MINDS,
43 EMORY L.J. 648 (1994).

There is modest support for such an approach at international law. The 1993 Security Council resolution
establishing a sanctions regime against UNITA in Angola is of interest for two reasons. First, it imposed an oil and
arms embargo against a non-state entity — the rebel group UNITA. S.C. Res. 864 (1993). Second, however, the
Council called upon states “to bring proceedings against persons and entities violating the measures imposed by this
resolution and to impose appropriate penalties.” 1d. para. 21. Nevertheless, the greatest enthusiasm for pursuing such
avenues is exhibited by those furthest from policy influence. See further Saland, supra note 68, at 199; Eser, supra
note 69, at 779.

% Maurice Nyberg, At Risk from Complicity with Crime, FINANCIAL TIMES, July 27, 1998, 15.

%" See The Global Compact: Overview, supra note 71.

% |d. The emerging literature on “global administrative law” provides an overview of non-traditional regulatory
regimes. See, e.g., Benedict Kingsbury, Nico Krisch, and Richard B. Stewart, The Emergence of Global
Administrative Law, 68 LAwW & CONTEMP. PROBS. 15 (2005); Richard B. Stewart, US Administrative Law: A Model
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on “public accountability, transparency and the enlightened self-interest of companies, labor and
civil society to initiate and share substantive action in pursuing the principles upon which the
Global Compact is based.”®

The emergence of this and other codes of conduct that are essentially voluntary is an
acknowledgement of the inadequacy of efforts to protect the environment, human rights, and
labor standards through traditional governmental and intergovernmental regulation. It also
reflects the preference of many governments, particularly those in the industrialized world, for
minimal regulation generally. In such an economic environment, many governments opt for
voluntary undertakings on the part of companies themselves, perhaps supplemented through
market mechanisms, over legislation to compel companies to comply with particular standards
— and perhaps putting them at a competitive disadvantage with respect to their global
competitors.'%

Such codes are, therefore, essentially marketing tools, but this is hardly unusual.’®* The
Alien Torts Claims Act has been influential despite the practical impossibility of enforcing
judgments. It played an important role, for example, in encouraging companies to contribute to
the “voluntary” slave labor fund in Germany.'®? Actions against Unocal for its activities in
Myanmar were also intended to put pressure on the military government; there is some evidence
that the lawsuits also influenced U.S. policy towards that military government.'®® In the absence
of a global enforcement regime, such tactical litigation is most effective when combined with
broader norm-generating activities. In its application to multinational corporations, this is
presently an early state of development. A voluntarist regime may not seem to be the most
efficient means of advancing this cause, but an analogy may be drawn with the development of
international law, which is itself not far removed from voluntarism.®*

An optimistic analogy might also be drawn with the emergence of human rights in
Eastern Europe. In 1975, the Conference on Security and Cooperation in Europe’s Final Act of
the Helsinki Conference included human rights provisions that were, at the time, derided as
laughably unenforceable. *® Despite the scorn of western international relations scholars,

for Global Administrative Law?, 68 LAw & CONTEMP. PROBS. 63 (2005); Simon Chesterman, Globalization Rules:
Accountability, Power, and the Prospects for Global Administrative Law, GLOBAL GOVERNANCE forthcoming
(2008).

% See The Global Compact: Overview, supra note 71.

100 see Jochnick, supra note 64, 67-68.

191 One of the best known sets of standards may be those promulgated by the International Organization for
Standardization (ISO). The 1SO 14000 family is primarily concerned with “environmental management,” covering
standards intended to minimize harmful effects on the environment caused by its activities. “1SO 9000 and 1SO
14000 - In Brief,” at http://www.iso.org/iso/en/iso9000-14000/understand/inbrief.html. See also Jennifer Clapp, The
Privatization of Global Environmental Governance: ISO 14000 and the Developing World, 4 GLOBAL
GOVERNANCE 295 (1998). For a discussion of “SA8000,” developed by Social Accountability International (SAI),
which focuses on managing ethical workplace conditions throughout global supply chains, see Deborah Leipziger
and Eileen Kaufman, SA 8000: Human Rights in the Workplace, in BUSINESS AND HUMAN RIGHTS 197 (Rory
Sullivan ed. 2003).

192 See Michael J. Bazyler, Litigating the Holocaust, 33 U. RicH. L. REv. 601, 613-17 (2000); see also Roger Cohen,
German Companies Adopt Fund for Slave Laborers Under Nazis, N.Y. TIMES, Feb. 17, 1999.

103 See Jim Lobe, U.S.-Burma: Sanctions Campaign Keeps Rolling, IPS-INTER PRESS SERVICE, May 15, 1997.

104 See generally MICHAEL BYERS, CUSTOM, POWER AND THE POWER OF RULES: INTERNATIONAL RELATIONS AND
CUSTOMARY INTERNATIONAL LAW (1999).

105 DANIEL C. THOMAS, THE HELSINKI EFFECT: INTERNATIONAL NORMS, HUMAN RIGHTS, AND THE DEMISE OF
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dissidents were later able to co-opt the language of such documents to call for union rights in
Poland, glasnost in Russia, and, after 1989, multi-party elections.'® These weak norms provided
a language for the articulation of rights that later transformed societies. It would be overly
optimistic to suggest that corporate social responsibility is laying similar foundations for
regulation of multinational corporations, but it is possible that regimes such as the Global
Compact, “enforced” through mechanisms such as the Council on Ethics, is at least changing the
language.

III. ETHICS, COMPLICITY, AND RESPONSIBILITY

Though the Council on Ethics is not a court and its recommendations do not have the force of
law, it swiftly assumed a legal character. Through careful interpretation of its mandate,
evaluation of evidence, and justification of decisions, the recommendations resemble judgments
of a rudimentary court of first instance — rudimentary not because of the quality of the
reasoning but because of the limited resources available to make independent findings of fact,
and the absence of discipline imposed by the possibility of formal appeal. The decisions are
ultimately administrative recommendations, yet the nature of the ethical judgments being made
and the dispositions of the individuals making them has led to a kind of jurisprudence of ethics.
Though the Ethical Guidelines do not mention the word, the touchstone of this
jurisprudence has been the notion of “complicity.” The term was used in the Graver Report to
explain the reasons why investment in a company may itself raise human rights concerns:
Even though the issue of complicity raises difficult questions, the Committee considers, in
principle, that owning shares or bonds in a company that can be expected to commit grossly
unethical actions may be regarded as complicity in these actions. The reason for this is that such
investments are directly intended to achieve returns from the company, that a permanent
connection is thus established between the Petroleum Fund and the company, and that the
question of whether or not to invest in a company is a matter of free choice.'”’
This and other fairly broad references to complicity were not elaborated. By its fifth and sixth
recommendations, however, the Council on Ethics was using complicity to define the human
rights obligations relevant to its decisions. In the Recommendation on Total,'*® quoted again in
the Exclusion of Wal-Mart,'® the idea of complicity is introduced.**® Whereas complicity had
previously been understood in terms of explaining Norway’s ancillary responsibility for wrongs
through investment of its resources, complicity was now invoked to justify the reference to
human rights treaties that apply in a formal sense only to states:
Only states can violate human rights directly. Companies can, as indicated in paragraph 4.4 [of
the Ethical Guidelines], contribute to human rights violations committed by states. The Fund may

COMMUNISM 244-55 (2001).

196 Michael Ignatieff, Human Rights, Power, and the State, in MAKING STATES WORK: STATE FAILURE AND THE
CRISIS OF GOVERNANCE 59, 62 (Simon Chesterman, Michael Ignatieff, and Ramesh Thakur eds., 2005).

197 Graver Committee Report, supra note 22, §2.2.

198 Council on Ethics, Recommendation on Total, supra note 58.

199 Council on Ethics, Exclusion of Wal-Mart, supra note 54.

119 There was also passing reference to complicity in Council on Ethics, Recommendation on Spider and IMS, supra
note 57.
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in its turn contribute to companies’ complicity through its ownership. It is such complicity in a

state’s human rights violations which is to be assessed under this provision.'**

This is, of course, partly correct but conflates the ethical and legal conceptions of
complicity: a company may indeed contribute to a violation, but this is quite separate from the
legal notion of complicity as a form of ancillary responsibility.'? The reason only states can
violate human rights in the sense of rights protected by treaty is that the parties to those treaties
are states. Individuals (arguably including juridical as well as natural persons™®) can violate
international criminal law, either directly or through ancillary offences,™* but the insertion of
complicity in these two ways — both explaining the company’s and Norway’s relationship to the
alleged violation — seems confusing, unnecessary, and unhelpful.

Confusion arises from the multiple ways in which complicity is simultaneously invoked
— as ethical and legal principle, as applicable to company and to the fund itself (and thereby to
Norway).™ Its use derives in part from Principle Two of the Global Compact, which provides
that “Businesses should make sure they are not complicit in human rights abuses.”**® The Global
Compact itself acknowledges the difficulty of defining complicity, outlining three distinct
meanings relevant to businesses:

Direct Complicity

Occurs when a company knowingly assists a state in violating human rights. An example of this

is in the case where a company assists in the forced relocation of peoples in circumstances related

to business activity.

Beneficial Complicity

Suggests that a company benefits directly from human rights abuses committed by someone else.

For example, violations committed by security forces, such as the suppression of a peaceful

protest against business activities or the use of repressive measures while guarding company

facilities, are often cited in this context.

Silent complicity

Describes the way human rights advocates see the failure by a company to raise the question of

systematic or continuous human rights violations in its interactions with the appropriate

authorities. For example, inaction or acceptance by companies of systematic discrimination in
employment law against particular groups on the grounds of ethnicity or gender could bring
accusations of silent complicity.**
Direct and beneficial complicity are clearly intended to be covered by the Ethical Guidelines, but
the notion of “silent complicity” would appear to go well beyond those guidelines, which
requires some form of contribution to a wrongful act. This was partly acknowledged by the

111 Council on Ethics, Recommendation on Total, supra note 58, §3.1.

112 See generally CHRISTOPHER KUTZ, COMPLICITY: ETHICS AND LAW FOR A COLLECTIVE AGE (2000).

113 See supra note 95 and accompanying text.

114 1n 2003, for example, the International Criminal Tribunal for Rwanda convicted Laurent Semanza of complicity
in genocide. Prosecutor v. Laurent Semanza (ICTR, Judgment, May 15, 2003) Case No. ICTR-97-20-T (2003), at
http://www.ictr.org.

15In the Exclusion of Freeport McMoRan, for example, the Council considered its first exclusion of a company on
the basis that “the Fund contributes to ... Severe environmental damage.” Ethical Guidelines, supra note 33, 84.4.
The Council observed, confusingly, that it “assumes that the Fund, through its ownership interests in companies, can
be said to contribute to companies’ complicity in severe environmental damage.” Council on Ethics, Exclusion of
Freeport McMoRan, supra note 55, §2.4.

118 Ten Principles, supra note 24, Principle 2.

Y7 d., Principle 2.
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Council when it distinguished purely “passive complicity” as it is understood in Norwegian
criminal law from situations where a defendant knows that such passivity assists the main
perpetrator’s commission of the criminal act.™*® Again, however, the importing of criminal law
concepts to delimit ethical responsibility blurs the nature of the inquiry — among other things
undermining assertions by the Council that it does not need to prove the existence of a human
rights violation or other wrong to recommend exclusion of a company.

Reference to complicity is unnecessary, in any case. As indicated earlier, the Ethical
Guidelines do not mention complicity.**® And, indeed, in formulating criteria for the exclusion of
a company, the Council on Ethics itself included the term only in passing:

Based on the preparatory work to the guidelines the Council accepts as a fact that the Fund,
through its ownership interests in companies, can be said to contribute to companies’ complicity
in states” human rights violations. The guidelines are principally concerned with existing and
future breaches of the ethical guidelines, although earlier breaches might give an indication of
future conduct. The point is that there must exist an unacceptable risk of breaches taking place in
the future. Complicity includes actions carried out to protect or to facilitate the company’s
activities, and refers to circumstances which are under the company’s control or circumstances
which the company could have been in a position to countervail or to prevent. Based on the
guidelines’ preparatory work, the Council lists the following criteria which constitute decisive
elements in an overall assessment of whether there exists an unacceptable risk of the Fund
contributing to human rights violations:

e There must exist some kind of linkage between the company’s operations and the existing

breaches of the guidelines, which must be visible to the Fund.

e The breaches must have been carried out with a view to serving the company’s interests or to
facilitate conditions for the company.

e The company must either have contributed actively to the breaches, or had knowledge of the
breaches, but without seeking to prevent them.

e The norm breaches must either be ongoing, or there must exist an unacceptable risk that norm
breaches will occur in the future. Earlier norm breaches might indicate future patterns of
conduct.'?

These four criteria make clear the pragmatic approach that is to be adopted, focusing on the risk
of contributing to a potential violation rather than being complicit in a wrong. The distinction is
comparable to that between a risk assessment for the purpose of insurance estimation or
intelligence analysis, and evidence produced in a criminal trial. In the first case, no formal
judgment is made about the propriety of the conduct being examined and the focus is on the
significance of that risk analysis — for present purposes its significance for the fund.

For this reason, reference to complicity also appears to be unhelpful because it imports a
quasi-legal standard that runs the risk of setting too high a threshold for exclusion, or else
implicitly asserting that a wrong has been perpetrated without the obligation to prove that it has.
This is an understandable response to the problem of holding multinationals to account,
described in Part Il. But the Council does not provide an adequate alternative forum to
supplement such legal forms of accountability — if it pursued the complicity line to its natural

118 Council on Ethics, Recommendation on Total, supra note 58, §3.2 (citing ANTONIO CASSESE, INTERNATIONAL
CRIMINAL LAW 165 (2003)).

119 See supra note 107 and accompanying text.

120 Council on Ethics, Recommendation on Total, supra note 58, §3.3.
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conclusion, the Council would not merely depart from its position that the recommendations are
not judgments of the company in question — it would also be making a judgment about every
other investor in that company.

The foundational problem appears to be the theoretical sleight of hand that made creation
of the Council possible. In contrast to the active ownership rights that are to be exercised by
Norges Bank, reflecting the teleological ethical framework that seeks to bring about good
outcomes, the Council embodies the deontological school of ethics that seeks to do that which is
right, or to avoid doing that which is wrong. In practice, however, deontology has imported law
to justify determinations of right and wrong, with the result that the Council has focused on the
unacceptable risk of contributing to a legal wrong. This substantially narrows its ability to
protect Norway from complicity in conduct that is not ethical, but demonstrates the difficulty of
keeping law, ethics, and politics distinct.

IV. LAwW, ETHICS, AND POLITICS

The virtue of law as a means of regulating behavior is clarity; the virtue of politics is flexibility.
The principled use of disinvestment stems from an ethical commitment on the part of Norway to
avoid participation in a wrong, but exercise of that discretion has demonstrated a discomfort with
doing so on what might be seen as an arbitrary basis. One mechanism through which the Council
has sought to avoid arbitrariness is through reference to “complicity.” A second manifestation of
arbitrariness is less obvious and yet may be, in the end, even desirable.

Quite apart from the uncertain use of complicity as a touchstone of exclusion, discussed
earlier, a second set of concerns relate to the link between the “unacceptable risk that the Fund
contributes to ... violations”*?! and an implication of a need to prove actual or potential
causation:

The acts or omissions must constitute “an unacceptable risk of (the Fund) contributing to...”.
This means that it is not necessary to prove that such contribution will take place — the presence
of an unacceptable risk suffices. The term unacceptable risk is not specifically defined in the
preparatory work. NOU (Norwegian Official Report) 2003: 22 states that “Criteria should
therefore be established for determining the existence of unacceptable ethical risk. These criteria
can be based on the international instruments that also apply to the Fund’s exercise of ownership
interests. Only the most serious forms of violations of these standards should provide a basis for
exclusion.” In other words, the fact that a risk is deemed unacceptable is linked to the seriousness
of the act.

The term risk is associated with the degree of probability that unethical actions will take
place in the future. The NOU states that “the objective is to decide whether the company in the
future will represent an unacceptable ethical risk for the Petroleum Fund.” The wording of
paragraph 4.4 makes it clear that what is to be assessed is the likelihood of contributing to
“present and future” actions or omissions. The Council accordingly assumes that actions or
omissions that took place in the past will not, in themselves, provide a basis for exclusion of
companies under this provision. However, earlier patterns of conduct might give some indications

121 Ethical Guidelines, supra note 33, §4.4.
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as to what will happen ahead. Hence it is also relevant to examine companies’ previous practice

when future risk of complicity in violations is to be assessed.'??

The Council thereby also avoided defining unacceptable risk, but qualified its examination by
finding that acceptability is linked to the gravity of the harm — thus a one percent chance of
arbitrary killing might be less acceptable than, say, a thirty percent chance of arbitrary detention.

In addition to the components of probability and gravity, however, there is a third implicit
variable: unacceptable to whom? This is distinct from the general question of what ethical
framework is adopted as it relates not merely to the determination of wrongs but to the tolerance
for risk. The answer would appear to be linked to Norwegian sensibilities as well as to market
constraints. To be absolutely certain of avoiding complicity in any wrong Norway could
disinvest from all companies. This would clearly be unsatisfactory — and would undermine key
economic functions that the fund is intended to play.*?® It would also be self-defeating if that line
were drawn at the other extreme of precluding investment only where actual proof of a legal
wrong could be established.

It is, nevertheless, important to draw a line somewhere and it is possible to do so in a
non-arbitrary way. As the Council demonstrated in Freeport, certain harms can be ranked and
the unacceptable probability determined accordingly.** The problem lies in how that line is
justified to the company in question, and to third parties who may be adversely affected by the
decision to disinvest. If one abandons complicity as a tool for justifying disinvestment on the
basis that the company and all other investors must also be said to be complicit in the wrong,
how is that line to be justified?

This became a particular issue in the case of the fund’s disinvestment from Wal-Mart.
The decision drew a sharp protest from the U.S. ambassador, Benson K. Whitney, who accused
Norway of a sloppy screening process and unfairly singling out U.S. companies.’® In a
subsequent speech to the Norwegian Institute of International Affairs, he outlined a more
nuanced critique:

I respectfully ask the Norwegian government and people to fully recognize the seriousness of
what Norway is doing with divestment decisions like these. Norway is not just selling stock — it
is publicly alleging profoundly bad ethical behavior by real people. These companies are not
lifeless corporate shells. They represent millions of hard working employees, thousands of
shareholders, managers and Directors, all now accused by Norway of actively participating in and
supporting a highly unethical operation. The stain of an official accusation of bad ethics harms
reputations and can have serious economic implications, not just to the company and big mutual
funds, but to the pocketbooks of workers and small investors.*?’

125

122 Council on Ethics, Recommendation on Total, supra note 58, §3.1.

123 See supra notes 16-17 and accompanying text.

124 Council on Ethics, Exclusion of Freeport McMoRan, supra note 55, §2.2 (“the company’s acts or omissions must
constitute an unacceptable risk of the Fund contributing to severe environmental damage (point 4.4). The
preparatory work preceding the Guidelines does not explicitly define the term ‘unacceptable risk’, but states that:
‘Criteria should be established for determining the existence of unacceptable risk. These criteria can be based on
the international instruments that also apply to the Fund’s exercise of ownership interests. Only the most serious
forms of violations of these standards should provide a basis for exclusion.” Hence, the unacceptability of the risk is
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These accusations are not without merit. Indeed, the practice of disinvesting prior to
making decisions public*?® implicitly acknowledges the harm that disinvestment will cause. One
solution would be to avoid public justification altogether. If the purpose of the Council on Ethics
is genuinely and solely to reduce the risk of Norwegian complicity in unethical activities, it could
make disinvestment recommendations secretly, implemented with discretion by the Norges Bank
as part of the regular trading undertaken by its investment arm.*? There might be speculation as
to why the fund is moving assets, but as the fund is limited to owning at most five percent of the
voting rights in any one company*° this is unlikely to have major consequences. If the Council
on Ethics eschews disinvestment either as a tool to change behavior'® or as a form of
punishment,*** the need for public scrutiny of such decisions is not justified as an element of
natural justice: if a company is not being penalized or accused directly of wrongdoing, it has no
right to hear charges against it or be given an opportunity to rebut them.

Secrecy is proposed here only hypothetically — apart from anything else, public scrutiny
of how Norwegian public funds are invested is appropriate — but is intended to highlight that the
Council on Ethics should not be seen as a substitute for a legal regime that is intended to change
the behavior of multinational corporations. Indeed, there is a danger that Norway, a good global
citizen, may feel that by adopting these guidelines it is doing “its bit” to promote good corporate
behavior. It may well be doing more than most countries, but the structure of the disinvestment
regime is clearly intended to be more of a political framework than a legal regime, and with
domestic rather than international consequences.

An alternative, also proposed hypothetically, would be to use this political framework
explicitly to change behavior of multinationals. If one takes seriously the international impact of
Council recommendations, the real influence lies not in the nominal punishment of
disinvestment, but the threat of disinvestment and the possibility of further investment. In other
words, whereas the law typically operates as a stick, Norway’s oil wealth may be more
appropriately used as a carrot. At it most extreme, one could conceive of an effort to link the
Council’s work with the active ownership rights exercised by the Norges Bank: when confronted
with a 1c3(3,mpany operating unethically, one way of changing its behavior would be not to sell but
to buy.

http://norway.usembassy.gov/embassy/ambassador/speeches/disinvestment.html.

128 See supra note 40 and accompanying text.

129 Norges Bank Investment Management (NBIM) is responsible for investing the fund’s international assets.
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on Dec. 22, 2005 pursuant to the Government Pension Fund Act (no. 123 of Dec. 20, 2005), 86, at
http://www.regjeringen.no/upload/FIN/Statens%20pensjonsfond/Management_of the_government_pension_fund.p
df.

131 See supra note 36 and accompanying text.

132 Graver Committee Report, supra note 22, §2.2 (“A third ethical perspective emphasises retribution. Evil actions
should be punished, doing good should be rewarded. In the view of the Committee, striving to achieve justice by
using the Fund to penalise or reward is beyond the obligations that should be imposed on the Fund. In practical
terms, this means that the Committee will not propose an approach whereby the Fund withdraws its investment from
a company that has acted unethically in response to the unethical action. It is the opinion of the Committee that if the
Fund withdraws its investment, it must do so because withdrawal is considered necessary to avoid complicity in
unethical actions in the future.”).

133 This is, of course, a highly unlikely scenario. Apart from the caps on investment in any one company (see supra
note 130), the ability to acquire a controlling stake in a large company would strain the resources even of a large
pension fund.
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V. CONCLUSION

The appearance of regulation may, in some circumstances, be worse than no regulation at all.
The turn to ethics as a means of improving behavior of multinational corporations offers an
opportunity but also an opportunity cost: ethics can be a means of generating legal norms,
through changing the reference points of the market and providing a language for the articulation
of rights; yet they can also be a substitute for generating those norms.

The Norwegian Council on Ethics demonstrates both tendencies. The tendency to
conceive its work in quasi-legal terms, justifying disinvestment decisions by reference to
complicity in wrongs, suggests where its work may lead — even as those terms perhaps overstate
how much has already been achieved. At the same time, however, the artifice of a trial in which
a company’s conduct is examined and judged without serious consequences may create the
illusion of accountability and thus reduce the demand for actual change.

These tensions will, eventually, need to be resolved. How they are resolved will depend
on whether the ethical precepts on which the Council bases its recommendations are dismissed as
Scandinavian self-righteousness, in which case their publicity and wider significance are suspect,
or as the precursor to a wider adoption of normative constraints on corporate entities operating in
jurisdictions without the capacity to control their behavior. In the latter case, the Council’s work
may serve as this new regime’s foundational jurisprudence.
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