Memo for Workshop:
PROJECT ON COMPETITION LAW ENFORCEMENT AND GOVERNANCE: COMPARATIVE INSTITUTIONS:
SOUTH AFRICA

1. Institutional structure 
South Africa’s current competition regime is just over a decade old.  It is based on the Competition Act, 1998.  The South African competition order comprises a statute – the Competition Act, and three institutions: the Competition Commission, the Competition Tribunal and the Competition Appeal Court.  

The Commission is the investigative and prosecutorial authority.  The Commission investigates complaints regarding alleged anticompetitive conduct.  It can refer these complaints to the Tribunal for decision.  It decides to approve or prohibit ‘intermediate mergers’ (those mergers above the threshold that require notification, but below the threshold that deems the transaction ‘large’) and it recommends action on large mergers. It is responsible for negotiating settlements with respondents to complaint proceedings; issuing advisory opinions; and granting exemptions from the Act.

The Tribunal is an administrative tribunal composed of lay members drawn from a range of disciplines pertinent to competition law (economists, lawyers and accountants, but not judges). It is considered a tribunal of record, although not a formal court.  The Tribunal is in effect the court of first instance in all competition matters. It adjudicates on, and provides remedies in respect of complaints against prohibited practices, and assesses and adjudicates large mergers referred to it by the Commission.  On some occasions, it acts as an appeal body – in respect of issues over which the Commission has decision-making authority, such as the approval of intermediate mergers, and the granting of exemptions from the Act.  The Tribunal enjoys considerable powers of remedy, including prohibition of mergers, the imposition of injunctive relief, the levying of administrative penalties and the ordering of divestiture.

The Competition Appeal Court is a special division of the High Court, which hears appeals from the decisions of the Tribunal.   Only sitting judges can be appointed to the court.
The South African model is therefore a bifurcated model – a specialised competition investigation and enforcement authority brings enforcement proceedings before a specialized competition tribunal for adjudication.  However, there are also elements of a bifurcated judicial model, since appeals from the Tribunal are heard by a division of the High Court, part of the general court structure.  In addition, there are further appeals available to the Supreme Court of Appeal, and potentially the Constitutional Court, both part of the normal judicial hierarchy.
2. Mandate
The South African economy was previously defined by autarky, protection, government direction and high concentration.  However, it was also coupled with strong property rights and well-developed market institutions.  These diverse elements produced an economy that is difficult to characterise: on the one hand it is largely well-developed, with sophisticated financial, legal, communications and transport infrastructure.  On the other hand, millions live in poverty, the unemployment rate has been estimated around 30%, and there is a severe bipolar distribution of income.  Apartheid divided the population in order to maintain this inequality.  
The country’s democratic transition in the 1990s gave high priority to the redressing of economic imbalances.  The government chose competition law as one of the tools to achieve this.  The new system promised to use competition policy to correct the faults of the old system and to promote the policy goals of employment and empowerment.  The Competition Act thus has an extensive (and ambitious) list of goals.  It calls on the authorities to balance both traditional competition concerns with public interest objectives.  The Act embraces the goals of creating a free market and effective competition, but also incorporates uniquely South African elements, including addressing its exclusionary past by promoting participation of all citizens in the economy and promoting the fair distribution of ownership and control of the markets amongst different racial groups.  The preamble to the Act promotes the pursuit of “an efficient, competitive economic environment, balancing the interests of workers, owners and consumers and focused on development”. 

Marketing practices and consumer protection issues are not part of the responsibilities of the competition authorities. Complaints of unfair competition are matters for private dispute resolution under common law rules.  New legislation deals with consumer protection issues and grants separate administrative bodies authority over these issues.  There is also no jurisdiction over adjacent policies such as intellectual property, or foreign direct investment issues.  The Commission’s involvement in these flanking issues is restricted to instances in which such policies raise competition law concerns, and the Commission will make submissions as part of the public comment procedure.

Recent amendments to the Act will enhance the powers of the competition authorities particularly with respect to cartel activity.   The amendments have been signed into law, but have not yet come into effect.  The most significant aspect of the Amendment Act is the introduction of criminal liability for individual directors.  Although the criminal prosecutions will be pursued by the national prosecuting authority, the amendment does expand the scope of the Commission’s powers, since the Amendment Act suggests that a finding by the Tribunal of collusive conduct by a firm will constitute ‘prima facie’ evidence of the individual director or manager’s contravention of competition law.
3. Due Process norms in case-by-case decision-making
The Constitution states that “everyone has a right to administrative action which is lawful, reasonable and procedurally fair”.  This has been expanded by national legislation.  But balancing just administrative action rights with the goals of the Competition Act has been a difficult task.  The designers of the South African competition law system wanted the institutions to reflect the goals of equality and accessibility espoused in the Act.  In an attempt to avoid legalising the competition process, the Act enjoins the Tribunal to conduct itself informally.  The Tribunal is not required to follow High Court procedure and its restrictive rules regarding pleadings and evidence.  The Tribunal is also granted inquisitorial powers.  
Competition law in South Africa has thus been largely ‘legalised’ in that lawyers expect competition proceedings to run like High Court proceedings.  This results in a conflict in expectations – the Competition Tribunal is not bound by the formalities observed in court proceedings, and the competition authorities aim to achieve administrative efficiency.  On the other hand, the firms involved in competition proceedings are primarily concerned with the fair procedure protections to which they are accustomed in standard civil litigation.
Opportunity to be heard and full notice of allegations

There is significant dissatisfaction on the part of targets of investigation in relation to the procedures followed by the Commission, and thus there are a number of procedural challenges in respect of almost all complaint proceedings.  The authorities have expressed concerns that respondents use technical legal points to delay proceedings, thereby frustrating the authorities’ attempts to ‘catch cartelists’.
The recent Woodlands decision starkly illustrate this tension.  The case concerned the Commission’s initiation of industry-wide milk investigation, without identifying the particular targets of investigation ultimately named in the referral.  The SCA found the complaint initiation invalid.  The decision was welcomed by some practitioners, but some criticised the decision as being inappropriate given the Competition Commission's public interest function, noting that, ‘what the SCA has succeeded in doing is impose the much tougher standards of criminal prosecutions on the competition authorities. In doing so it has set a standard of legality that is inappropriate for a competition enquiry.’

Other cases may be affected by the Woodlands decision.  In Omnia the complaint was limited to abuse of dominance allegations against one party and not the three firms ultimately named in the referral.  In Loungefoam two of the respondents were joined to the proceedings only after referral.  The Commission regularly does not advise targets of a complaint of the case against them when it has a leniency applicant which provides the necessary evidence.  In those cases, the respondents will first know of the case against them at referral stage.  
Adequate notice of evidence relied on

There have been a number of applications for the Commission to more clearly identify the conduct that forms the basis of the contravention, or to make available documents evidencing the contraventions alleged in the referral.  

In SAB and 14 Others, witness statements filed after the close of pleadings and before the hearings introduced an entirely new case against SAB, which it argued amounted to ‘trial by ambush’.  In Arcelor Mittal and Others the respondent requested a number of documents referred to in the referral which ‘would be presented at the hearing.’  It argued that SA’s system of civil procedure is founded on the rule that the interests of justice are served if parties are obliged to disclose all documents in their possession in order to confine the case to be dealt with at trial.  The Tribunal dismissed the application. The Tribunal implied, in the course of argument that in certain circumstances the ambushing of respondents would be justified.
Thus access by respondents to Commission documents, or a clear basis of the evidence against respondents is difficult to secure.  The Tribunal proceedings do not provide clear rules on what type of information one has a right to, and the Tribunal has rejected the application of High Court rules.  In addition, the Competition Appeal Court has clearly held that the ‘right to a fair trial’ which attaches to a criminal accused is not applicable to a party to competition proceedings.
Independence of decision-makers 
The previous South African Competition regime was marked by a lack of independence.  Given that the Competition Act was drafted during the same period that the new Constitution came into effect, there is a very strong commitment to the constitutional principle of independence from political influence. 
The Commission is an autonomous statutory body with full control over its prosecutorial decisions.  It is enjoined by statute to be “independent and subject only to the Constitution and the law”, to be impartial and “perform its functions without fear, favour or prejudice.”  The Tribunal like the Commission is similarly enjoined to be independent and impartial and there have been no indications of any political effort to influence enforcement decisions.  
The right to challenge agency determinations
There is a bizarre four stage appeal process available. Decisions by the Commission may be appealed to the Tribunal.  The Tribunal’s decisions in turn are appealable to the CAC.  The Act then creates a further appeal process to the Supreme Court of Appeal, and then possibly the Constitutional Court.  
Proportionality of remedies to violations
In terms of the Act, a penalty may not exceed 10% of the firm’s annual turnover in the preceding financial year.  Section 59(3) provides that, in levying a penalty, the following factors ‘must’ be taken into account: the nature, duration, gravity and extent of the contravention; the loss or damage suffered as a result of the contravention; the behaviour of the respondent; the market circumstances in which the contravention took place; the level of profit derived from the contravention; the degree to which the respondent has co-operated with the Competition Commission and the Competition Tribunal; and whether the respondent has previously been found in contravention of the Act.
Most penalties have been determined through the conclusion of consent agreements with the Commission, rather than through the imposition of fines by the Tribunal.  The Commission tends to apply the Act’s factors, but its approach to settlement is not entirely transparent and it has no fining guidelines.  In settlements, the Commission seems reluctant to take into account particular circumstances of a respondent, but prefers to set precedents for percentage-based fines that are consistent within a particular case.  For instance, a recent settlement agreement reached in a case regarding a plastic pipe cartel illustrates that the Commission requires parties to settle on the same percentage as other respondents in the same matter have settled.  Practitioners have noted that delays in settlement are often due to the Commission’s refusal to acknowledge the particular circumstances of the defendant, and the mitigation claims made by the parties.  The complaint is thus that the Commission appears concerned primarily with the precedent created by a particular settlement agreement, and the deterrent effect thereof, more than the application of particular facts in each circumstance.
4. Institutional Performance Norms
Timeliness of dispositions

In respect of merger investigations, the Commission is relatively successful in concluding matters expeditiously.  It has also recently published new service standard commitments which illustrate its commitment to keeping merger review timelines reasonable and predictable.

However there is significant disappointment with the pace of decision making in respect of complaint proceedings.  All parties seem to delay proceedings to some extent – respondents take time to respond to the case against them (and occasionally launch interlocutory proceedings), while vague pleadings from the Commission and delays in completing investigations often contribute to the delays.  The Tribunal Chair recently admitted that it is also taking too long for the Tribunal to issue its decisions.
Expertise in determinations

It has been a challenge for the Commission to attract and retain professional staff who can deal effectively with the private sector’s experienced and well-paid representatives.  Thus the Commission finds that either it cannot attract ambitious, bright younger staff, or it cannot keep them after they have acquired enough experience to be most effective. 
The Tribunal has the necessary expertise to perform its role and the permanent members of the Tribunal are well respected, while the CAC is composed of sitting members of the provincial divisions of the courts.  The judges volunteer to serve on this court because of a particular interest or expertise in competition law.  
Reasonable predictability in application of law

The Commission’s approach to its task is reasonably predictable in that it will investigate all complaints lodged with it and analyze all mergers that are notified.  Nevertheless, because of resource constraints, it has had to prioritise certain aspects of its work.  The Commission regularly communicates these priorities to the public.  The Commission’s approach to settlements is less predictable than its approach to investigations and prosecutions, given the lack of guidelines in this regard.  
The Tribunal’s application of the law is less predictable, especially since the bulk of its decisions relate to procedural issues and interim relief applications rather than final decisions on cartel and abuse of dominance conduct.  There is thus little precedent to guide parties regarding these contraventions of the Act.

Transparency in policy formulation or elaboration

There is a severe dearth of guidelines issued by the Commission indicating how it will apply the law.  The Commission has issued no substantive enforcement guidelines.  The Commission used to issue so-called ‘Practice Notes’, but have ceased doing so.  However, it is very transparent in respect of developments in the law, new investigations and prosecutions.  A communications department of the Commission regularly issues media statements regarding any of its activities which are of public interest. The Commission publishes annual reports and quarterly bulletins, which also appear on the Commission’s website.  Those publications reveal its priorities and policies to some extent.

Opportunities for public consultation and participation in policy formulation and elaboration.

Public concerns voiced through the media are taken into account by the Commission.  Recently, the Commission proposed a range of innovative remedies in respect of a settlement between it and a participant in a bread cartel, which aimed to address public concerns regarding the unforeseen consequences of the imposition of large administrative penalties.
In respect of public participation in the Tribunal, the Tribunal has sought to encourage participation by interested stakeholders.  For instance, merger rules require notifying the Minister of Trade and Industry of the merger and the trade unions that represent a significant proportion of the employees of the merging parties.  Interested parties can also intervene in other proceedings before the Tribunal.  Interventions are generally encouraged by the Tribunal when the intervener can demonstrate it has a significant interest in the matter.
Transparency of reasons for decisions 

Decision-making power is to a large extent de facto in the hands of the Commission due to the number of settlements ending competition litigation.  The Commission publicises settlement agreements widely in the media and publishes press releases on its website.  In addition, the settlement agreements themselves have to be confirmed by the Tribunal and are accessible on the Tribunal’s website once confirmed.  As such, there is transparency on the part of the Commission in respect of settlement agreements.  It is more difficult to obtain information regarding discontinuances, non-referrals or decisions not to refer the matter.  Notices of non-referral are not publicised, but are generally provided only to the targets of the investigation.

Tribunal hearings must be public, except to the extent necessary to protect confidential information.  Hearings are regularly announced in the media.  All decisions of the Tribunal are fully reasoned and available on its website and are drafted so that they are easily understood.  Representatives of the news media are welcome at hearings and considerable effort is made to ensure that decisions are widely available and understood.  
Public accountability mechanisms for general agency functioning
The Minister of Trade and Industry appoints the Commissioner and Deputy Commissioner based on qualifications and experience in law, economics, commerce, industry, or public affairs.  The Minister of Trade and Industry also sets their compensation and conditions of employment, in consultation with the Minister of Finance.  The Commission has an annual performance agreement with Department and is responsible to the Minister. The Department is also responsible for the budgets of the Commission and Tribunal. Despite these ties, the decision-making independence of the Commission and the Tribunal are well-established.
The Act obliges the Commissioner and Chairperson to prepare and submit an annual report to the Minister of Trade and Industry. The annual report must include the audited financial statements; the auditor’s report and a report of activities undertaken in terms of the functions set out in the Act and a statement of progress achieved during the preceding year towards realisation of the purposes of the Act.  The Commissioner is also periodically called on to report directly to Parliament. 

The Tribunal’s members are nominated by the Minister of Trade and Industry, and appointed by the President of South Africa.   The members’ tenure, like that of the Commissioner, is five years.  

The members of the Competition Appeal Court, who are High Court judges, are appointed by the President on the advice of the Judicial Service Commission, for a fixed but renewable term of 10 years.
5. Conclusion
The competition enforcement bodies are recognised in South Africa as competent and serious. It is generally accepted that the Commission has met the challenges of being a new body, with a new law, facing inevitable constraints of its capacities.  
There have however been trade-offs between procedural fairness values and the Commission’s moves to prosecute contraventions of the Act.  The authorities are currently struggling to balance the need to investigate and prosecute contraventions expeditiously, and punish offenders in a manner which reflects the public’s outrage, while at the same time protect rights to procedural fairness and provide targets of enforcement with fair opportunities to be heard.  
The South African law and procedures were designed to render a classically adversarial legal system more accessible to the general public.  The Act frees the Tribunal from some of the more constraining elements of high court rules and grants in inquisitorial powers in an attempt to reduce the burden on poorly resourced complainants.  As such, the Tribunal has shown some resistance to worrying too much over process detail.  However,  in South Africa’s highly legalistic enforcement culture, overlooking process detail as mere technicalities has proven to be a risky course.  Therefore, the idea of an informal, approachable, expedient process has not come to fruition.  
The Tribunal should make more use of its flexible and inquisitorial process to expedite proceedings.  Currently, the flexibility of the process appears to be taken advantage of by both the Commission and other parties to litigation, without the attendant constraints by the Court in typical High Court procedure.  Attention is required as to the length and focus of hearings in order to achieve greater access to relief and expedition of hearing.   
Either way, there is much work to be done to achieve the ambitious goals of South Africa’s competition policy – the creation of a system that encourages efficiency and innovation; that addresses the inequality pervasive in the economy; that is accessible to the poor; and at the same time protects core Constitutional values. 
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