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1. Overview of the EU competition enforcement structure

Established by the Treaty of Coal and Steel in 1951 and the Treaty of Rome on the European
Economic Community in 1957, the competition law provisions of the constitutive Treaties have
remained largely unchanged since the 1951 European Coal and Steel Community and 1957
European Economic Community Treaties, despite the various modifications of the constitutive
Treaties." Article 101 (1) of the TFEU? prohibits agreements, concerted practices and decisions
of associations of undertakings that have as their object or effect to restrict competition and
affect trade between Member States. In addition, Article 101(3) contains a “legal exception” to
the sanction of nullity provided for otherwise unlawful practices, subject to the fulfilment of its
four conditions, i.e. that they contribute to improve the production or distribution of goods or to
promote technical or economic progress, while allowing consumers a fair share of the resulting
benefit and do not impose on the undertakings concerned restrictions which are not indispensable
to the attainment of these objectives or do not afford such undertakings the possibility of
eliminating competition in respect of a substantial part of the products in question. In addition,
in a multi-layered context such as that of the EU, each Member State has enacted its own
competition rules and set up its own institutional arrangements within which to enforce them.
According to Article 105 TFEU, the European Commission is the agency primarily
responsible for their application:*however, the 2003 Modernisation Regulation has marked a
decided change in this respect, by moving to a “legal exception” based system and by entrusting
the national competition authorities and the national courts with the power to apply these rules in
full in respect to individual cases®. Importantly the current Regulation also imposes on the
NCAs substantial cooperation duties that are both reciprocal and owed to the Commission itself;
nonetheless it does not contain any binding rules in respect to the allocation of new cases or for
an “administrative res judicata” for NCAs’ decisions.> Only the Commission can, by
commencing fresh investigations, relieve national agencies of their jurisdiction to deal with
specific complaints. More generally, the 2003 reforms have emphasised the role of NCAs and
national courts in the application of the Treaty competition rules, the former, as was just
anticipated, in close partnership with the Commission: however, there is considerable variance as
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regards the institutional design of these agencies across the Union, as well as regarding the
powers they enjoy and the procedural rules and safeguards that assist their action.

The Commission can take action either proprio motu or following a complaint. For this
purpose it enjoys significant investigative and sanctioning powers: it can request information,
carry out inspections of the premises of individual firms and ask on the spot explanations
(subject to the obligation to obtain a judicial warrant according to the applicable domestic rules)
and, subject to their consent, interview the staff of the investigated firms. If it is ordered by a
decision, the undertaking concerned cannot refuse to submit to the investigative measure in
question.® If following these preliminary measures the Commission finds that there are grounds
for action, it is obliged to notify the investigated parties of the “objections” raised against them
in writing: the former are entitled to examine the evidence gathered against them for the purpose
of preparing their defence and are entitled to be heard in writing and orally.’

There are no deadlines within which a final decision must be adopted. The Commission
can, if it finds an infringement, inflict fines up to 10% of the annual worldwide turnover of the
parties concerned and/or impose antitrust remedies.® The decisions of the Commission are
subject to the review of the General Court and, on a point of law, of the Court of Justice.
However, their review is, in relation to the substantial findings contained in them, limited to the
existence of any manifest errors of law or of fact, of error in the interpretation of EU competition
law and of misuse of powers.® Unlimited jurisdiction can in any event be exercised in relation to
the financial penalties imposed on the parties.

Merger control is, instead, a relatively recent “creature” of EU Law: established in 1989
and substantially reformed in 2004, the EU Merger Regulation provides for a centralised
preventive and one-stop shop merger control system with a suspensory effect. The competence
for the examination and the decision in merger cases with a Community dimension lies
exclusively with the European Commission. Member States are free to develop their own merger
control systems for mergers without a Community dimension. The concept of “Community
dimension” is defined by Article 1 of the ECMR, which refers to specific quantitative thresholds
of the turnover of the undertakings concerned and the cross-national influence of the
transaction'?>. The Commission proceeds to the examination of individual concentrations
following their notification and according to a strict timeline: if the case discloses no
considerable “concerns”, then the Commission will take a decision within 25 working days,
according to Article 6 of the Merger Regulation. If, instead, the transaction warrants a closer
examination, then the timeline is extended to up to 90 working days, in light of Article 8. As
with competition decision, merger decisions are open to challenge before the EU courts,
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according to the same “limited standard” of review. However, the Court of Justice emphasised
in a number of decision that the “forward looking” nature of merger investigation requires the
Commission to substantiate its findings with clear, cogent and consistent evidence and on the
basis of a painstaking investigation.™

In respect to the transparency and accountability of the Commission’s enforcement
activity, it is important to emphasise that the Commission as a body is subject to the approval of
the European Parliament to which it reports every year; in addition, its activity is subject to the
oversight of the European Ombudsman as regards individual complaints of alleged
“maladministration”. The Commission publishes every year an annual strategy plan, listing the
principal objectives for its activity within that timeframe and also a yearly report on competition
policy, to ensure the transparency of its action as well as to allow the appraisal of its institutional
performance. The quality of individual decisions is also ensured by internal checks and
balances, such as peer review panels. Also, scientific input is secured through the role of the
Chief Competition Economist.*

It emerges from the above that the EU competition framework is, at least as far as its
“centralised” nucleus (i.e. the Commission) is concerned, modelled along the lines of an
integrated agency: in other words, the Commission is responsible for both the fact-finding and
the decision making in respect to individual cases. The administrative decision adopted by it is in
any event subject to the judicial scrutiny of a “full court”, i.e. an impartial and independent
judicial authority: this is the General Court, whose decisions can be further appealed on points of
law before the Court of Justice. The model chosen by the Treaty drafters and by the drafters of
the Implementation Regulations, i.e. the “old” Council Regulation 17/62 and the current 2003
instrument, was inspired by the legal and administrative traditions of the founding member states
who were all civil law countries. This trend can also be regarded as being consistent with the
absence, at least at the outset, of any reference to the notion of “due process” rights and with the
recourse to the more limited concept of “rights of defence™ (droits de la defense).’® However,
the enactment of the Modernisation Regulation, with its emphasis on decentralisation and with
the increased reliance on domestic agencies, and the recent developments on the front of the
protection of human rights, especially with the 2009 Treaty of Lisbon, have raised key questions
as to the consistency of the current framework with the notion of “fairness” provided in the
European legal traditions. These will be briefly addressed in the next section.

2. Summary assessment of the institutional arrangements: emerging problems

Various criticisms have been addressed to the administrative-centred EU competition law
enforcement framework from different quarters'’. A principal one is the integrated structure of
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competition law enforcement, in particular the combination of the investigative, prosecutorial
and adjudicative function in the same Institution, the European Commission. Certainly, the final
decision is taken by “experienced political figures”*®, the college of 27 commissioners, but it is
suggested by the critics of the EU framework that the dominant role of the case team which
reports to the DG Competition and is not only responsible for investigating of the case and
proposing the decision but also for discussing the penalties and other remedies to be imposed,
and the presence of the Competition policy Commissioner, to whom the DG Competition
reports, in the Commission’s deliberations creates the risk of a prosecutorial bias, even at the
earliest stages of the procedure.™

The starting point of almost all the criticisms addressed to the integrated structure of the
European Commission is that the amount of fines for violation of EU competition law imposed
by the latter has increased considerably to achieve deterrence objectives?®. Based on this
allegedly high level of fines, the critics argue that these constitute penalties of “criminal
nature™ and thus should lead to the elevation of standards of due process to the rigorous
standards of a criminal procedure?’. The European Commission’s procedures allegedly do not
conform to these standards, despite the various internal checks and balances that have been put in
place by the Commission, as the hearing is not public or indeed occurs before the decision
making organ (the latter being the College of Commissioners as a whole).?® Furthermore, the
decision-makers themselves are not judges and the Commission does not constitute a tribunal,
rights of defence being limited®*.

Additional caveats of the current procedural framework are also that the Commission has
“unlimited discretion” when imposing fines, as the only criteria specified in Article 23(3) of
regulation 1/2003 for fixing fines is the gravity and the duration of the infringement, the lack of
legal certainty as the criteria for setting fines are not sufficiently specified and clear in a hard law

review’, (2003) 24(3) ECLR 114-131; SCHWARZE & BECHTOLD, Deficiencies in European Community
Competition Law — Critical analysis of current practice and proposals for change (Gleiss Lutz, September 2008) ;
ICC (International Chamber of Commerce) Commission on Competition, ‘Due process in EU antitrust proceedings’
Policy statement, March 8, 2010, available at ; AMERICAN CHAMBER OF COMMERCE, ‘Explaining AMCham
EU’s position on Due Process in EU Competition Cases’, Information paper, March 3, 2010, available at ;
FORRESTER, ‘Due process in EC competition cases: a distinguished institution with flawed procedures’, (2009)
34(6) ELRev. 817-843; SLATER, THOMAS & WAELBROECK, Competition Law Proceedings before the
European Commission and the right to a fair trial: no need for reform?’, Global Competition Law Centre Working
Paper 04/08; ANDREANGELI et al., Enforcement by the Commission — the decisional and enforcement structure in
antitrust cases and the Commission’s fining system, in MEROLA & WAELBROECK (eds.), Towards an optimal
enforcement of competition rules in Europe, Chapter 3 (Bruylant, Brussels, 2010).

8 |1CC, ‘Due process in EU antitrust proceedings’, op. cit., at 1

19 Resolution on the 10" Report of the Commission of the European Communities on Competition Policy [1982] OJ
C 11/78. See e.g. EHLERMANN, ‘Reflections on a European Cartel Office’, (1995) 32 CMLRev 471-486; also
WILKS & MCGOWAN, ‘Disarming the Commission: the Debate over a European Cartel Office’, (1995) 32(2)
Journal of Common Market Studies 259-273; VAN MIERT, ‘The Proposal for a European competition agency’,
(1996) 2 EC Competition Policy Newsletter, available at
http://ec.europa.eu/competition/speeches/text/sp1996 023 en.html . Preserving due process was not, however,
among the reasons advanced for the institutional reform.

% SCHWARZE & BECHTOLD, op. cit., at 5 & figures at pp. 11-12.

2 See e.g. series A No 43, LeCompte, Van Leuven and de Meyere v Belgium, [1982] 4 EHRR 1, para. 45-47.

%2 See, FORRESTER, op. cit., at 825; ICC, op. cit., at 2-3.

%% See e.g. MEROLA and WAELBROECK (Eds), Towards an optimal enforcement of competition rules in Europe,
2010: Brussels, Bruylant, pp. 199 et seq.

#1d., at 3.




text, but only in guidelines, which have no binding effect®® and still remain highly imprecise, the
leniency notice of the Commission operates against the presumption of innocence and the
privilege against self-incrimination®, the rules on the scope of liability of “undertakings” are
unclear?’, the lack of effective judicial control of the fines, as the courts are limited to examining
the pleas raised by the parties and do not fully examine the facts found by the Commission?, and
the fact that the legal professional privilege does not apply to in-house counsel®.

It is added that although the decision of the Commission is subject to the judicial scrutiny
of the EU courts, this right of appeal would not be sufficient to meet the requirements of a “fair
hearing”. Itis alleged that the limited scope of the Courts’ power of review, especially in respect
to the complex economic evaluations carried out by the Commission, would not be consistent
with the requirement that administrative decisions having a “criminal substance”, as argued
above, be subjected to a full judicial appraisal, extending to all matters of fact and of law.* It
was also alleged that the office of the hearing officer, important though it may be as a guarantee
of general “fairness” of the oral hearing, due to her reporting duties, does not offer a sufficiently
strong system of checks and balances.**

One could also highlight the considerable evolution of EU competition law procedures
with the aim to safeguard the principle of due process, such as internal peer review processes, the
enhancement of the role of the hearing officers and of the Chief Competition Economist. In
addition, the Commission has enacted a number of Best Practices Guidelines on its procedures,
seeking to increase the transparency and predictability of its action®. There is thus an effort to
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increase the transparency of the procedure and the involvement of the parties early on during the
first steps of the investigation process, although the Commission does not seem to question the
inquisitorial, as opposed to adversarial character of the procedure.*.

However beneficial these changes may have been they have not quelled the debate
concerning the issues just outlined: recent momentum to this discussion was created by the
Treaty of Lisbon, with its emphasis on the EU’s commitment to the rule of law and to the
protection of fundamental rights and especially given the creation of an express legal basis for
the accession to the European Convention on Human Rights, whose allegedly “higher standards”
of administrative fairness have repeatedly been used to “beat” the Commission’s enforcement
framework.  For instance, it was repeatedly alleged that the European Commission’s
administrative decision making stage would not protect the right to silence of individual
undertaking to a sufficient degree vis-a-vis the Convention’s standards: although it was accepted
that the need for the achievement of regulatory goals could provide a justification for a degree of
protection which is not as a wide as that enjoyed by natural persons in “fully criminal” cases,** it
was argued that limiting the reach of the privilege against self-incrimination only to “leading
questions™® would not be sufficient to meet the ECHR requirements. It was also alleged that
the “limited” nature of the scrutiny powers exercised by the EU Courts over the Commission
decisions would not conform to the requirement that administrative measures affecting a “quasi-
criminal” matter, such as antitrust cases, be subjected to a “full review” by a “proper” court of
law, encompassing questions of law and of fact.*®

Separate concerns have also been raised in respect to the decentralised application of the
Treaty competition rules as a “shared responsibility” with the NCAs: it was argued that the fact
that parallel proceedings are allowed to take place in different national jurisdictions (only subject
to the Commission’s powers to relieve domestic agencies of jurisdiction in respect to individual
cases),®” would not be entirely consistent with the principle of ne bis in idem, i.e. with the right
not to be investigated and sanctioned twice for the “same facts”, namely for the same allegations
as concerning the same parties.®® Paramount was also a concern for the variance of institutional
arrangements and of procedural rules and safeguards across the Union, factors which would
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allegedly hamper the protection of the rights of the defence of individual undertakings vis-a-vis
the NCAs and the Commission, especially when they reciprocally cooperate in the investigation
of individual allegations.*® Having outlined some of the most frequent charges made against the
existing EU competition enforcement structure, the next section will summarily list some of the
suggestions for the improvement of the existing enforcement framework.

4. Conclusions: improving the existing enforcement structure for the EU competition rules

Section 2 briefly outlined some of the main charges made against the “fairness” of the EU
competition enforcement framework. It was emphasised that the express commitment to the
protection of fundamental rights, made inter alia in the 2009 Treaty of Lisbon, together with the
possibility, in a not distant future, for the EU to become a party to the ECHR may add additional
wind to the sails of change in this area. It was also pointed out that in principle the choice of an
“integrated agency” for the application of the EU competition rules would not be incompatible
with the Convention so long as requirements related to both the *“administrative” and the
“judicial stage” of these “complex” proceedings are met.** However, it was also argued that there
are a number of inconsistencies vis-a-vis the ECHR standards, of which the limited scope for the
right to silence constitutes perhaps one of the most glaring.

In respect to the judicial scrutiny of competition decisions, it was wondered whether
moving to a “review on the merits” mechanism before the General Court could be a solution to
the most important arguments against the status quo.** On this point, it is suggested that
however convincing this solution could be, it may not be feasible in as much as it would
substantially shift away from the principles governing the inter-institutional structure of the EU
in general and the relation between the EU courts and the Commission in particular, as far as the
setting and implementing of competition policy goals are concerned.*

Nonetheless, it is argued that there are a number of perhaps less far-reaching, yet at the
same time effective, measures that can be adopted to ensure better consistency with the ECHR’s
own *“due process” rules without requiring an “overhaul” of the existing institutional
arrangements. For instance, it is suggested that the right against self-incrimination, being a
“judicial creature”, could be extended beyond its distinction between “factual” and “leading”
questions and be fashioned, instead, around criteria inspired by an examination of the nature and
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intensity of the coercion exerted on the individual firms. Having regard to the “decentralised”
application of the EU competition rules, it is acknowledged that the working of the ECN has led
to a degree of spontaneous cross-fertilisation of the substantial and procedural rules applied to
individual cases: however, it is suggested that creating a form of “EU wide res judicata”,
limiting NCAs in their ability to pursue cases that have already been dealt with elsewhere within
the Union, could improve legal certainty for undertakings and conform with the Convention.

Having regard more generally to the arguments against the whole “integrated agency
model” adopted for the Commission, it is suggested that separating in some way the decision-
making and the investigating stages in individual cases could go some way toward ensuring more
consistency with the ECHR requirements. On this point, it is wondered whether, short of
entrusting the decision making with a judicial or quasi judicial authority which is totally
independent of the investigative agency, erecting some form of “Chinese walls” between the
Commission DGCompetition units responsible for, respectively, the fact-finding and the
adoption of a final decision, could provide a useful compromise between effectiveness and due
process. A similar arrangement inspires, for instance, the working of the EU anti-fraud agency
OLAF as well as the working of the French Competition Authority. It is added that, in respect to
OLAF, the independence of the two units has also passed the scrutiny of the Court of Justice in a
case concerning the European Central Bank.*

In conclusion, it is suggested that the overarching developments in terms of human rights
protection in the EU may warrant the introduction of reforms for the current competition
enforcement system. Nonetheless, in a multilayered system such as that of the Union, great care
must be taken not to “upset” well-established equilibria, resulting inter alia from the founding
Treaties. For this reason, it is submitted that whatever reforms are envisaged to meet the
growing fundamental rights standards should take into account the more general institutional
status quo and therefore may not be as wide-ranging as originally thought.
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comment to C-11/00, Commission v European Central Bank, judgment of 10 July 2003, (2004) 41 CMLRev 1073 at
1081-1082.



