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The opening session of the workshop (detailed program below) began with a welcome and introduction by project leaders Benedict Kingsbury, Nico Krisch and Richard Stewart, in which they described the impetus for the creation of the new sub-field of Global Administrative Law (GAL). Richard Stewart firstly highlighted the growing disjuncture between domestic administrative law and international law, and described the resulting landscape as a “Jackson Pollock painting”, and the job of academics as one of connecting the dots, generating order and creating a more structured approach. The initial questions raised by the organisers for critical appraisal were:

a) Is Global Administrative Law truly a unified field, or can it be?

b) Is it a descriptive or normative project? Does there have to be a normative framework? Or is it a more positivist, problem-solving project?

c) What should the normative theory be? Can democracy as an issue of global governance be bracketed in favour of functional substance, e.g. accountability?

d) How should the global power politics aspect be combined or considered with the framework of the project? Does promoting global administrative law promote the power of the “North” or the “West”?

The ensuing discussion addressed a number of these questions directly, stressing the need for adequately defining the field in a way that both does justice to the scope of the project, and avoids being merely a more technical way of addressing global governance. Other points made about defining the locus of the prospective field revolved around questions of politics, and the plausibility of separating political implications from administrative processes. Initial comments by some participants suggested that it is necessary for the project to avoid the very general debate about whether we can and should have democracy at the global level, however it was generally agreed that it is important to ask what questions are raised about the democratic legitimacy of accountability mechanisms. 

Overall, there was a fundamental disagreement as to whether it is possible to separate the political and legal dimensions of GAL, where on the one hand most politics goes on within the realm of administration, and on the other there are distinct dimensions of legal thinking at the global level. Furthermore, it was pointed out that the project must address concerns about power: Who controls the process of globalising administrative law? Who can participate? And whom does it serve? 

Questions about the bracketing of democracy aside, there was recognition that the fields of administrative law, international law and public law are increasingly intersecting at the global level in a way that is not adequately addressed. The role of the GAL project should be to create a coherent framework within which different perspectives on law at the global level can be reconciled.

Sir Franklin Berman, “The Accountability of International Organisations”
Comment: Christine Chinkin 

The report of the International Law Association (ILA) Committee on the Accountability of International Organisations was presented briefly to the workshop by Sir Franklin Berman, chair of the committee commissioned to prepare it. Sir Franklin introduced the report as “rooted in practice”, and as an entry point into looking at the internal mechanisms of international organisations (IOs). He alluded to a number of difficulties the Committee encountered, including the opaque nature of many IOs, sceptical uncertainty about whether the committee was operating in the realm of law, politics or administration, and difficulties with investigating IOs of varying size and organisational structure etc.   

The Committee’s work was intended to cover organisations where not only States are members, but not to cover cases where intergovernmental organisations do not possess a legal personality of their own under international law. It addressed the notion of accountability as the duty to account for the exercise of power, but also highlighted the very considerable difficulties with translating the concept into other languages, including French, Spanish and Italian. The end result of the Committee’s work is a set of recommended rules and practices (RRPs), and associated commentaries, specifically intended to be relevant, pragmatic and feasible for international organisations, but as recommendations that do no reflect legal obligations on the part of the IOs. 

In the process of devising these RRPs, the Committee considered the accountability of international organisations as consisting of three “interrelated and mutually supportive” levels. The first of these levels refers to the internal and external scrutiny of IOs, with reference to common principles, objectives and concepts. The second level of accountability refers primarily to the liability and/or responsibility of international organisations with respect to their relationship with member states, staff members, third parties and other IOs, but also the “prevention of damage caused by lawful operational activities”, and the “observance of international human rights and international humanitarian law”. The third level of accountability follows on from the second, introducing “secondary” RRPs for the responsibility of IOs. These secondary RRPs include those relating to the international legal responsibility of IOs, but also tackle the question of State responsibility in the event of wrongful acts by an IO. It was recognised that the attribution of wrongful acts to IOs themselves, rather than to member states, poses more complicated problems of attribution than cases of exclusive state responsibility.

Following on from the discussion of accountability in the report was the question of remedies, either as punishment or retribution, or as a “means of redress which might be more appropriate to the circumstance of the case eg. prospective changes of policy or practice by the IO”. The main questions addressed by the Committee were: who has an interest or right to bring a claim? Against which entity? In which forum? With what means of redress? The principle of effectiveness is crucial to the remedial regime, and effective remedies need to be “proportional and dissuasive”.

The presentation and subsequent discussion highlighted an ambiguity in establishing accountability mechanisms for IOs, when it is not clear whether it is the IO itself, or the states comprising the organisation that are ultimately responsible. In many cases it is also not clear to whom the particular IO should be accountable, in other words, what is the equivalent of the domestic ‘public’. How do you reconcile accountability with democracy when there is a lack of representative assembly in most international organisations, and when there may be difficulties in differentiating public from private accountability mechanisms? It is often argued that increasing the accountability of international organisations may produce a trade off with efficiency, and that NGOs who have a large role in calling for increased accountability may themselves lack transparency or accountability mechanisms. 

Finally, territorial administration was talked about specifically as one area in which individuals are vulnerable to the frequently overlapping mandates of international organisations. The use of contractors by IOs involved in territorial administration creates an added complication for establishing accountability and in these cases there is usually no state mediating between the IO and the individual. In fact, states may act under the aegis of international organisations to further their own interests, again leaving the IOs ambiguously accountable. Overall, the session highlighted the fundamental problems in identifying who can be held accountable, and to whom, in situations where the state-IO relationship is not well defined.

The International Criminal Court and the Accountability of its Prosecutor
In this session the Prosecutor of the International Criminal Court (ICC), Luis Moreno Ocampo, and participants discussed the role and accountability of the prosecutor and prospects for the development of consistent prosecution policy. It was noted that a critical problem for the International Criminal Court (ICC) in its primary stages is establishing consistent guidelines for identifying who will be prosecuted. There are massive numbers of crimes involving large numbers of people, who could potentially be brought before the court. However, there is fundamental disagreement on what is big enough, who is bad enough and how resources should be distributed. These problems are not related to the identification of criminals, but to the formation of policies by which cases are chosen for prosecution. In addition, it is important to think about how a group or individual is designated as ‘victim’, and how enormous groups affected by atrocities can be collectively addressed. The ICC needs to avoid a situation where it is criticised for spending too much time on one continent, or on a specific case. In discussion it was stressed that the development of objective criteria is needed to define the standards for assessing who is responsible, and therefore appropriate to prosecute (easier in cases where an army is involved, more difficult in cases involving, for example, the media).  This is an area in which the academic community can help inform what could be characterized as “ICC prosecution policy.”

Another point that was raised relating to the above question of responsibility was that of consensus. In the domestic arena a prosecutor has consensus on who is being prosecuted and why. In the international setting, where states are involved, not only is blame harder to apportion, but countries may be against the ICC investigations for humanitarian reasons. In some cases a policy to prosecute the leaders of a group may disturb the chances for peace and reconciliation, creating a fundamental tension between peace and justice. Real peace initiatives may require strong leaders and plenty of time for negotiations, but on the other hand using the ICC to get rid of key leaders may cause militant groups to weaken or disperse. This is a difficult trade-off, and one which policymakers will need to consider carefully when looking at the core mandate of the ICC.

One participant suggested that if prosecution is to be regarded as instrumental, then the community it is designed to serve needs to be adequately defined, and the interests of that community tied to the role of the prosecutor. Different communities will inevitably have different ideas about how the ICC should work. However, if trials are able to establish the impartiality of law, and firmly establish the norm that not even states are allowed to kill, then prosecutors need only be beholden to that idea.

In further discussion of the tension between prosecution on one hand, and reconciliation on the other, the question of ‘prosecution as deterrence’ was raised. If the deterrence function of prosecution relies on the credibility of the threat, then how can this threat be made credible with the existence of a dual idea of peace and reconciliation? It was suggested that increased awareness of the ICC and evidence of its impact would be necessary to resolve this tension.

A more procedural concern was raised, relating to the independence of the ICC prosecutor, and whether there are articulated principles for the way prosecutors deal with submissions from NGOs, States and individuals. Aside from requiring transparency, one participant suggested that a prosecutor should not relinquish any of the independence of his office by entering into negotiations with NGOs, or other groups that may compromise that independence. In general, however, the session highlighted a desire for interaction and intellectual criticism between ICC officials and academics, in order to ensure people understand prosecution policy, and in order that the prosecutor be able to justify his decisions to the appropriate constituencies.

Martin Loughlin, “The Impact of Globalisation on the Grammar of Public Law” Commentator: Vaughan Lowe, Oxford
This paper uses the metaphor of law as language to examine the impact of globalising tendencies on the basic structure of public law. In particular public law is identified as a distinct subject that possesses “its own vocabulary, grammar and syntax”, and exists within the autonomy of the political sphere. In the words of the author, Professor Loughlin, “Public law is best conceived of as a set of practices that establishes and maintains the political realm”, and that realm is maintained in turn by our own drawing of boundaries, and conceptions of group identification – the political association between a governing authority and its subjects. A further distinction, that of the public versus the private, enables us to differentiate persons as citizens (public) and as owners (private), which is crucial to the further division between a public world (of political equality) and a private world (of material inequality). Public law is the means of communication within the political sphere, where the silences, gaps and irregularities can be as meaningful as the words themselves.

Further to this metaphor of public law as a language, Loughlin argues that there is a fundamental tension between the subjective (the formation of legal personality) and the objective (purposive) within the structure (grammar) of public law. When considering the subjective position, the trend has been a skewing of the “focus of the judicial review jurisdiction away from the question of the legal right of government to act and towards the potential impact of governmental action on the rights of the individual”. Whether the starting point is conceiving of the state to be a legal person, or of the recognition of the individual as the bearer of intrinsic rights, the problem is attempting to build a “juristic edifice on the foundation of the subjective personality”. When only objective public law is considered, the subjective concepts are replaced by the idea of public services, and the system of rights is supplanted in favour of one of duties. The emergence of state responsibility transcends the idea of sovereign right.

Professor Loughlin argues that in this age of governmental complexity, neither absolute sovereign right, nor absolute subjective individual right is a plausible foundation for governmental order. Both the value of individual autonomy and the collective aspects of governing must be addressed, as competing conceptions of individual rights and public utility are constantly weighed up. In the international arena, thus far, the only recognisable legal persons have been states bearing sovereign right, however more recently the individual has emerged as a rights-bearing person at the international level. Loughlin writes that this can be seen in the increasing influence of human rights norms in international affairs. Nonetheless, he believes that the idea that we are approaching an era moving beyond the traditional nation state seems fanciful, especially in the wake of September 11. 

Globalisation is essentially an economic phenomenon, and promoting the welfare of citizens has required increasing promotion as well as regulation of economic activity. Loughlin therefore believes that analysing the impact of globalising tendencies on the structure of public law is unlikely to be found using the subjective formulations of public law, but by using a more objective approach that focuses on the purpose of governing.

Having summarised Professor Loughlin’s paper, Professor Lowe critiqued his analysis by questioning the premise that the distinguishing characteristic of public law is that it is rooted in the conception of a political sphere. After all, every known language makes the distinction between ‘we’, ‘you’ and ‘they’, thus implying that there is something more basic and prior to the idea of political community at work. He noted that there is no reason for focussing the analysis on the formation of state when it could as easily refer to family, college or club. Consequently, there is no reason why the core concepts of public law should be dependent on the view and nature of public order – good ideas should be adopted because they work, not because of notions of intellectual grounding. 

In further discussion it was also pointed out that international law is made by an essentially private process, where treaties are entered into under freedom of contract. This presents a difficulty in analysing international law under a public law model. At the level of global governance we are they, and they are we, therefore the public law conception as viewed by Professor Loughlin breaks down.

This session again raised the underlying question of who has rights in the international arena, and relates back to the question of who international organisations, and structures of governance at the international level are accountable to. More generally, who constitutes the ‘public’ in the global realm? It is conceivable to see inter-state relations as private contracts, in the same way that businesses enter into private contracts, however the emergence of international organisations, and other global actors situated outside the state complicates this idea.

Stuart G. Gross and Christopher McCrudden, “WTO Rules on Government Procurement and National Administrative Law”

Commentator: Marcus Krajewski

International organisations are coming under increasing pressure to apply principles of global administrative law based on legality, accountability and participation. Public procurement is one area in which the basic principles of traditional domestic administrative law are now widely applied towards this end. Studies of the emergence and effect of these principles on states tend to concentrate on developed states, but little consideration has been given to the acceptability and desirability of these principles for developing countries. Does the use of traditional domestic administrative law in the international realm serve to strengthen the ability of powerful actors to maintain the status-quo, and prevent redistribution?

The paper by Stuart Gross and Christopher McCrudden, and presented by Marcus Krajewski, looked at the approach taken by Malaysia to the proposed inclusion of a transparency agreement for government procurement in the Doha Round of WTO negotiations. Gross and McCrudden explain why Malaysia opposed the inclusion of this agreement as “giving rise to the potential of an increased resort to administrative law challenges to its procurement policies, and as tantamount to stripping it of its ability to use procurement as part of its development agenda”. The obligations arising from agreements such as the one just mentioned are potentially expensive, and may also affect sensitive areas of national sovereignty. In the case of Malaysia, government procurement is considered private law, and the majority of some domestic companies’ income comes from procurement contracts. In theory, the awarding of procurement contracts makes up part of the system of affirmative government action that is directed at increasing the economic empowerment of the native Malays (bumiputera), even if in practice corruption is rife. The fact that there is no existing administrative law on procurement in Malaysia would mean that Malaysia would have to radically change its domestic laws to comply with the proposed WTO agreement, with significant constitutional implications.

This case raised a number of important questions in discussion. The first of these related to the status of procurement as being either a public or a private law question, and the point was made that in the case of Germany procurement is incorporated into competition law. Questions were raised about whether accountability and proportionality are simply public law issues, or are they also private law issues and does it matter? Is a regulatory state a government procurement state? Or does privatisation lead to government procurement through contracting? With respect to development, does government procurement regulation aid or impede development? It was also pointed out that in many countries, both developed and developing, the debate over whether procurement is a public or private law issue is being pushed in a particular direction because of international developments, not informing the international developments themselves.

In the case of Malaysia, McCrudden noted that there is particular concern about opening up domestic courts to foreign companies who are able to take issue with the distribution of contracts. The costs of administrative law involved in that process (hiring lawyers, commissioning translations of laws etc), may be prohibitively expensive, and result in the cheaper option being to simply award contracts to the foreign firms. He therefore stressed the need for further empirical research to investigate the complexities of national systems in both developed and developing countries. If the differences are not taken into account it is feared that a two-tier system will emerge and development choices for developing countries will be compromised.

Participants highlighted an underlying normative consideration about whether GAL should be organised to help us live with differences, or to facilitate convergence. If the point of global administrative law is to create roles that will level the playing field and empower the right actors, then you need a system that does not require the negotiation of exemptions that you have to ‘pay’ for (thereby increasing the power of already powerful countries). For Malaysia to acquire an exemption from the WTO procurement rules they would need to give up some other privilege as a quid pro quo. As yet the project has not developed a position on possible alternative traditions to administrative law, those based on informal, not formal procedures. 

Overall, the discussion pointed to the necessity of considering the limits of GAL. Technical considerations aside, the case pointed to the fact that WTO law is widely opposed, and that the political aspects of post-national authority need to be considered carefully when delineating the spaces for global and national administrative law.

Kalypso Nicolaidis and Gregory Shaffer,  “Transnational Mutual Recognition Regimes: The Dilemmas of Accountability, Rights and Democracy Beyond the State”

Commentator: Elizabeth Fisher

Nicolaidis and Shaffer identify mutual recognition (MR) regimes as part of global administrative law in that they set out the principles governing the recognition of foreign laws, regulations, standards and certification procedures among states. In practice the conditions of mutual recognition regimes are ‘managed’, as opposed to conforming to a model of pure free trade. To give effect to the general principle of mutual recognition (where if a product or service can lawfully be sold in one jurisdiction then it can lawfully be sold in the other) governments must adopt a contractual norm where reallocation of authority between home state and host state is “reciprocal and simultaneous”.  

Mutual recognition regimes operate both in the realm of horizontal relations between states, and the realm of vertical (global/ transnational and national) relations. They set in place autonomous mechanisms at the global level, and therefore fall into each of the main areas identified as applicable to GAL: international regime administration, transnational network administration, distributed administration within each state or non-state actor, hybrid public-private administration and private bodies themselves as party to, or implementers of MR regimes. An important aspect of mutual recognition is the bringing together of two national legal cultures, as well as two national regulatory cultures by opening up one set of administrative law norms to another.  

Through the analysis of mutual recognition regimes, the paper identifies a number of important issues for GAL more generally. The first is a simple consideration of what administrative law is, and whether mutual recognition practices fit into it. Managed mutual recognition is about the pluralism of legal cultures and the extension of legal norms, it opens divisions between national administrative regulators, but also extends to the creation of new legal frameworks at the global level. Analysing MR regimes highlights a split in what the GAL project is about: the descriptive (empirically charting unexplored territories), the foundational (enabling existing practices to grow) or the prescriptive (promoting a normative vision and regulating abuses). Considering huge asymmetries of power is very important within both the micro and the macro levels of debate over mutual recognition.

Nicolaidis and Shaffer also note that although mutual recognition regimes are an outgrowth of trade globalisation, they have expanded into areas far beyond the economic. Mutual recognition now extends to areas such as the cross-border provision of medical services, and the mutual recognition of legal judgements. In discussion it was noted that the mutual recognition of law is made difficult by the fundamental nature of law as a cultural artefact, and a result of local knowledge. At the same time it was recognised that recently Common Law understandings have become less cultural and more technocratic, whereas traditional Common Law was in many respects anti-rationalist and contextual. Nicolaidis pointed out that mutual recognition can be a way of managing globalisation without organising convergence, as the idiosyncrasies of a state or system can be maintained.

In discussion, questions were asked about whether the content of legal reasoning is changing, or whether it is our understanding of what law is that is changing? If the previous system was one in which each legal system was a product of local knowledge, bound as the same thing only by the words applied to describe them, then can you now say that there is an alternative system, where everything in the understanding of law is converging? Is this the globalisation of national administrative laws into a global administrative law? 

Participants also recognised that mutual recognition creates interesting questions where the political system and the regulatory citizen are not the same. How can the public in one country hold accountable what happens in another country? Who is accountable under a mutual recognition standard? One answer lies in the idea of proxy publics, where the public in the host country is taken as a proxy for the public in the home country and vice-versa. However, can you really expect a system attuned to a whole process of regulation to easily and quickly import and internalise another, even democratically legitimate, set of standards? It was generally agreed that the underlying regulatory compatibility is important, where preconditions for negotiations are not just trust, but also the ability to monitor the implementation of standards.

Nicolaidis and Schaffer point out that from the perspective of multinational businesses a single set of rules for recognition worldwide is desirable. However, business does not necessarily prefer MR regimes to complete harmonisation because of the complexities involved in managing the mutual recognition. Nevertheless, the session showed that the most important feature of mutual recognition regimes as they relate to global administrative law is that when organised successfully they allow us to live with our differences without requiring the complete convergence of standards. If mutual recognition is made a goal of international relations then GAL would function to facilitate the development of these regimes.

Jürgen Neyer,  “Multilateral Governance and Multilateral Constitutionalism”

Commentator: Stephen Weatherill
As the power of states is shifted, at least partially, to the international/ transnational level there are increasing pressures to establish post-national governance arrangements. However, the essence of multilateral governance is very difficult to explain. Neyer’s paper, presented by Stephen Weatherill, begins with the statement that “multilateral governance neither can nor should replicate the democratic nation-state”, and notes that sovereign states are not likely to accept majoritarian decision making in international organisations any time in the foreseeable future. Even if they did, it is debatable whether the application of majoritarian decision-making within multilateral organisations would increase democracy, given that many members of the organisations are themselves non-democratic states. Nonetheless, multilateral institutions are generally in need of reform and must respect democratic principles.

A main question in this debate, as Neyer sees it, is whether we “should strive for legitimate post-national governance as opposed to democratic national governance”. We should also consider what the criteria for legitimate post-national governance should be, where post-national governance refers to those political activities that influence the course of globalisation. The term “post-national” is used instead of “global” to reflect the reality that most multilateral organisations are far from global in nature and scope.

The concept of legitimacy is also a difficult one to define, not least because analysts from different schools of political thought have very different perspectives. Where liberals stress the primacy of individual rights, institutionalists call for efficiency, Marxists focus on distribution, and intergovernmentalists emphasise the representation of government and non-governmental actors. Distinctions are made in the paper between those approaches that focus on substantive outcomes, and those that focus on the procedural aspects of governance, and on top of that the paper divides perspectives that take an affirmative approach from those that take a critical understanding.

The normative approach adopted by Neyer to analyse post-national governance is labelled “deliberative multilateral constitutionalism”, and draws on the idea that democratic legitimacy requires political power to ultimately be public power. The advantage of this approach is that it views heterogeneity as a valuable resource for creating disagreement, and therefore encouraging participation in the political process. There are a number of problems with applying this form of republicanism to international affairs, the most crucial being the role of nation states as the primary actors. A second problem is that the idea of a deliberating public, that shares basic normative concerns and engages honestly in truth-seeking, is mostly alien to international politics. This can be partly overcome by forcing actors to deliberate in public.

Overall, Neyer writes that institutional reform should be considered by allowing for a “discourse among national discourses”. Elements of institutional reform should include multilateralism, deliberation and constitutionalism, and can eventually serve to democratise the nation-state by making it responsive to external effects. This “discourse among discourses” does not imply the supremacy of international over national law, or vice-versa, but stresses the ability to enter into constructive discourses. There is a tension within many international organisations which may be ‘hardwired’ with a legitimacy deficit so that nation-states will participate, but at the same time require increased legitimacy to address important issues. This raises the question of whether increasing the accountability of an international organisation reduces its ability to solve problems.
Critiques of the paper were generally sceptical of the constitutionalist framework, given the hugely problematic idea of creating constitutionalism outside the framework of the state. It was pointed out that even within the EU there is only redistribution between regions, not individuals, and it is ‘tremendously contested’ whether constitutionalism is good in cases where is freezes relationships of power. Critics of constitutionalism also posit that it is not a global project, but merely an idea of those seeking to export the framework of the EU. Constitutionalism may also serve to codify ‘soft law’ concepts.

The international relations principles related here are very broad and address the world of the international relations theorist – i.e. sovereign states living in a state of anarchy. On the other hand, global administrative law regimes are special purpose regimes. Participants suggested that the two can be reconciled by viewing international structure and democratic principles as linked by the internalisation of norms. However, in discussing this, a number of questions were asked, including: should supra-national law be internalised? If it can’t be internalised is it effective? And, if it’s not effective then is it law?

The importance of approaches such as this was seen to be in moving beyond the empirical, ‘plumbing’ cases, and attempting to draw on some broader theoretical frameworks. The challenge for the GAL project will be to increase the number of specific cases studied, but also attempting to generalise some of the findings into more ambitious theoretical approaches.

Tim Büthe and Walter Mattli,  “Accountability in Accounting: The Politics of Private Rule-Making in the Public Interest”

Commentator: Harm Schepel

The essence of this paper is in assessing the effectiveness of procedural regulations, and the consequences of government delegation of authority to private actors.  One of the most important areas in which this delegation has been taking place is in the setting of standards, particularly those for accounting and “financial reporting”. In the international arena this can be seen in the establishment of the International Accounting Standards Board (IASB), which was modelled almost entirely on the American Financial Accounting Standards Board (FASB). The FASB is a private-sector agent for setting accounting standards whose public-sector principal is the Securities Exchange Commission (SEC). The international corollary of the SEC is difficult to identify, as no single international governmental organisation possesses exclusive transnational jurisdiction over accounting. However, in the international arena, the International Accounting Standards Committee (IASC), which monitors the IASB’s effectiveness, controls its budget, and is responsible for constitutional changes, constitutes the primary private-sector principal. 

Büthe and Mattli use a principal-agent (P-A) model to analyse the American experience and test a set of hypotheses about the regulatory dynamics of public-private delegation. The implications for the IASB are considered, and the conclusion finds that the IASB has a much closer relationship with its private sector sponsors than with its public sector principals. A further point about private sector expertise in the case of the IASB is that expertise is heavily concentrated in the Anglo-Saxon world.

A fundamental question asked in the paper is whether the differences between delegation to public and private parties matters? And if so, then in what way? Delegation to a private agent usually starts from a position where the principal requires expertise possessed by that private agent, and delegating authority is used as an efficient substitute for acquiring the expertise directly. Other incentives for a public actor to delegate to a private party may include “blame avoidance” or “shifting responsibility”, particularly on politically sensitive issues.

A key aspect of Büthe and Mattli’s analysis looks at the length of the leash between principal and agent, including factors such as financial dependence, operational viability, and the effectiveness of the regulator. In cases of delegation to a private agent, that agent may itself be a conglomerate that has its own principal in the shape of its owners, funders or members. The paper argues that the agent’s actions will be determined by the relative tightness of the competing principal-agent relationships. Changes in the macro-political climate may also be expected to affect the nature of the P-A relationship. This is particularly true to the extent that business influence is a function of changes such as that brought about by the “Enron” scandal. 

In discussion, questions were raised about the differences in reality between public and private regulators. In some cases it appeared that the principal may be as vulnerable as the agent, for example where the SEC staff are paid less, and may in some cases be less experienced than the private sector agents they are supposed to be monitoring. The issue of whether there is in fact a difference between private and public values for accounting standards was also debated. Private values may result from the desire of firms not to be bound by regulations not in their own interests, whereas public market regulation may be more concerned with the transparency of market operations. However, private sector players are still concerned with the sustainability of the markets, and therefore if accounting standards are necessary for them to work why does the market not take care of their provision?

A few questions were raised for further consideration and links were made with the previous discussion about mutual recognition regimes. Given that the paper was primarily about the internationalisation of the US model, what does that say about the possibility of using a mutual recognition scheme for accounting? With respect to global administrative law, to what extent is it about competing unilateral extra-territorialities, global standards or the acceptance and management of diversity? The FASB is currently discussing the role of the IASB and its legitimacy. Europeans have stressed that the legitimacy of an international standards organisation is primary, but understanding that the US has the market power to go it alone may force the integration of US standards into an international regime. This in turn raises questions about the independence of the IASB not only from its principals, but also from the FASB. 

Ngaire Woods,  “Parliaments and the Accountability of the IMF”

Commentator: Dapo Akande

Dapo Akande presented the paper by Ngaire Woods, stressing that in order to increase the accountability of the IMF greater attention needs to be paid to the way in which the IMF is accountable to developing countries. The paper elaborates how the current structure of the IMF Executive Board has created huge asymmetries in accountability, whereby the institution is primarily answerable to the Financial Ministries and Central Banks of only a few member country governments. This comes about because some member countries (eight in total) have their own representative on the Board, and others (the remaining one hundred and seventy six) are represented in groups. The question that is then asked by Woods is whether parliaments can have a role in bridging this accountability gap?

In instances where the IMF is held accountable to the Finance Ministries or Central Banks of individual countries, those agencies may not themselves be particularly transparent or ‘participatory’. Additionally, in cases where international law considerations are managed by the executive branch of a government, parliaments may be made subservient to what the executive has already agreed. This raises questions about when parliaments can be legitimately involved, highlighting the pre-agreement stage as the most appropriate stage.

The paper highlights a number of ways in which parliaments could foreseeably hold the IMF to account. The first of these is by using budgetary influence, the second is through requiring reporting from whatever national agency is in charge of the IMF, the third is through the appointment or election of executive directors, and the fourth is by requiring those executives to account before them. In these ways parliaments can increase the demands on their representatives, and ensure greater accountability and transparency in the process. The paper also recognises a number of problems with these suggestions. With respect to budgetary influence, parliaments are often called in to approve commitments after the initial obligations have already been decided by the executive, and the destabilising effect of changing plans that have already been established can be profound, especially in developing countries. To determine the appropriate measures of accountability requires an understanding of whether the executives are officials of the organisation (the IMF), or representatives of the states. If you consider that they are accountable to the organisation, then they are accountable to everyone under the auspices of the organisation, not just to their state, raising additional complications.

A point highlighted by Akande’s presentation, and taken up in discussion, was that countries that don’t have their own representatives must consider how to build constituencies so that their executives can operate most effectively. Smaller coalitions increase the time and resources that an executive needs to spend accounting to each individual state, however there is a trade-off whereby larger coalitions can grab the attention of the organisation more effectively. Making one executive accountable to a number of different parliaments increases the likelihood of that executive being given various and conflicting mandates. 

Comments on the paper touched on a number of different aspects of IMF accountability, in one case noting that parliaments not only have a right to intervene, but also a constructive duty – the idea being that if you delegate functions then you should maintain some responsibility. Public exposure can be an effective route to increased accountability, and parliaments should certainly intervene to ensure compliance with mandates. There is, however, an important distinction between parliaments ensuring compliance with a mandate, and simply getting officials to do what they want.

Questions about the independence of international officials noted that if they are truly independent employees of an international organisation, then they are not likely to be happy with being called to account by parliaments. It is a different case if they are recognised as a country’s representative, and answerable to the state. This creates a tension where on the one hand IOs want to have a separate will, and on the other they want to make sure that the will is used in a way largely agreeable to what parliaments generally want. This is an important hard case for the project, where both the necessity of agency ties, but also the independence of the organisation need be considered. 

Although there are good reasons for introducing parliaments to the process, some participants suggested that the cure might be worse than the disease. Involving parliaments may expand the agenda and introduce greater, not lesser conditionality. Parliamentary control would inevitably be exercised more by larger creditor countries, and might in fact serve to increase the existing power imbalances. Additionally, some member countries are not functioning democracies and consequently do not have parliaments to be involved. Overall, the case shows the difficulties of making an international institution equally accountable to both powerful, and weaker states, and highlights the need to take power asymmetries into account when developing accountability mechanisms.

“The Future of Global Administrative Law: Merging Perspectives from International Law, Public Law and International Relations”

Carol Harlow, Andrew Hurrell and Guglielmo Verdirame

The final roundtable considered the prospects of the global administrative law project, drawing upon the discussions of the previous sessions. It was pointed out that the project fills a serious gap in the field of administrative law, and addresses the question of where administrative law is going in a global context. Until now there has been no expression of how the field might proceed, but it is evident that there are choices – either that administrative law can go forward into the global realm, or that it should not. 

In the Nineteenth Century at the national level, economic growth and increased interaction spurred regulation, and there was an increase in factional control and the role of interest groups, and also a shift of power toward bureaucracies. This is has been replicated in the case of the EU, where there is both intense corporate influence and consensual government. However, the small size of the EU Commission, the delay and cost of adjudication and a failure to address the collective dimensions of the supra-national setting (administrative law is characteristically individualistic, and the court of law is inherently an individualist model), may result in the courts getting buried under hearings that take years. At the same time, shifting decision-making powers to ever-higher levels may cause trans-national and international law to become divorced from national administrative law cultures.

However, new procedures can help legitimate the transfer of power to the international level. Incorporating concepts such as due process and the rule of law can play a huge role in legitimating international developments, and increasing levels of trans-national governance is reinvigorating the field of administrative law. It was suggested that we need to study more cases of trans-national administrative law to elicit the most important concepts, and resolve some of the problems inherent in setting standards. 

International law as it relates to the discussion of GAL is at once wide-ranging, applying generally to international administration, and specific, as the expertise of international lawyers is often wrapped up in the details of specific areas or cases. One perspective on the field is that international law is growing unsystematically in terms of conceptual categories, raiding from both public and administrative law. International lawyers tend to look at the top layers of international organisations, i.e. the acts or outcomes, but when confronted with the procedural details the necessary tools may be lacking. This is a challenge for the empirical method.

In assessing the relevance of international law it is both useful and necessary to assess the roles of international administrators, the complexities of cases that blur the lines between a simple domestic-international dichotomy, and the importance of identifying not just the rights, but also the duties of actors. Another fundamental aspect of the field from the point of view of international law is the issue of non-compliance. What is the correct remedy when IOs do not comply with international law? How do we reconcile the tensions created by the fact that international organisations were originally designed to contain the power of states, but have subsequently demanded greater autonomy?

From the perspective of international relations theory the attractiveness of the project lies in its ability to bring together many different aspects of law and administration on a global level, however difficulties remain in creating a framework with which to connect the dots. It is important to consider the logic of expansion when formulating boundaries for the field, and to recognise what the mechanisms lying behind expansion might be. There are real advantages to be had in fixing boundaries for the project, especially in its formative stages.

Some of the difficulties as they purport to international relations include the difficulty of generalising from specific cases in the field; the problems of thinking in terms of principals and agents, where states are very particular principals with tendencies to march off and do things unilaterally; finally the importance of seeing which activities have escaped from the power of which states, and noting how much of the real game is reducible to only two regions, the US and the EU, and their production of standards.

Suggestions for future work and comments on appropriate ways in which to approach the field highlighted the need to address the normative goals of the project. The point was made that the essence of the GAL project is tied up with the fundamental disagreement over whether global administrative law is a top-down, or bottom-up project. It is also important to clarify what is law and what is politics – are we to connect the political and legal tensions, or to separate them? What does it mean to situate global governance in law, not in politics?

Participants suggested that in the process of creating a new field we have to be careful to not only describe its emergence, but also create new hypotheses about what the salient driving forces are. Although it is tempting to turn back to the reinvigoration of the state to address some of these issues, there was genuine consensus that the domestic-international lines have blurred sufficiently for this to be an inadequate solution. The conclusions tended towards urging further investigation, into both specific cases, and the possibilities for generalisation, as well as recognising the utility of meshing understandings from a variety of different perspectives.
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