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Introduction: An Outmoded Legal Paradigm  

Others say, Law is our Fate;  

Others say, Law is our State;  

Others say, others say  

Law is no more,  

Law has gone away. n1  

Both international and domestic law take as a basic premise the notion that it is possible, 
important, and usually fairly straightforward to distinguish between war and peace, 
emergencies and normality, the foreign and the domestic, the external and the internal. 
From an international law perspective, the law of armed conflict n2 is triggered only 
when an armed conflict actually exists; n3 the rest of the time, other bodies of law are 
applicable. n4 Domestically, U.S. courts have developed a constitutional and statutory 
jurisprudence that attempts to distinguish between "national security" issues and 
"domestic" questions, with the courts subjecting government actions to far less scrutiny 
when those actions are taken in the name of national security. n5  

This Article asserts that these binary distinctions are no longer tenable. In almost every 
sphere, globalization has complicated once-straightforward legal categories, but this is 
nowhere more apparent and more troubling than in the realms of armed conflict and 
national security law. Although the boundaries between "war" and "nonwar," and 
between "national security" and "domestic issues," have been eroding for some time, 
September 11 and its aftermath have highlighted the increasing incoherence and 
irrelevance of these traditional legal categories. Shifts in the nature of security threats 
have broken down once clear distinctions between armed conflict and "internal 
disturbances" that do not rise to the level of armed conflict; between states and nonstate 
actors; between combatants and noncombatants; between spatial zones in which conflict 
is occurring and zones in which conflict is not occurring; between temporal moments in 
which there is no conflict and temporal moments in which there is conflict; and between 
matters that clearly affect the security of the nation and matters that clearly do not.  



The breakdown of these once reasonably straightforward distinctions gave the U.S. 
government an opening to argue, among other things, that noncitizen detainees held at 
Guantanamo Bay, Cuba may be detained indefinitely without charge; n6 that U.S. 
citizens (including those detained inside the U.S.) may be designated "unlawful 
combatants" by executive fiat and held indefinitely without charge or access to attorneys; 
n7 and that the U.S. may kill any suspected terrorist in any state in the world at any time. 
n8 U.S. courts are currently struggling to determine how to assess many of these claims, 
n9 all of which are based on loose, but not implausible, readings of the law of armed 
conflict. n10  
In response to these arguments, many in the human rights, civil rights, and international 
law communities have struggled to insist on the continuing viability of the law of armed 
conflict's traditional boundaries, n11 since the erosion of these boundaries has had (and 
will almost certainly continue to have) a disastrous effect on basic rights and vulnerable 
populations. n12 Many in these communities have insisted, for instance, that the law of 
armed conflict should be interpreted in a strict and formalistic manner when it comes to 
evaluating U.S. actions in the "war on terror," n13 and some human rights groups 
(including Amnesty International) have asserted that since al Qaeda is neither a state nor 
a domestic insurgent group, the law of armed conflict does not apply at all to the U.S. 
struggle against terrorism, n14 which should be governed instead by the principles of 
domestic and international criminal law.  

It is somewhat ironic for any in the human rights law community to insist on a rigid and 
traditional reading of the law of armed conflict when it comes to the war on terror, since 
in many other contexts the human rights community has appropriately been at the 
forefront of calls for progressive and flexible interpretations of international law. n15 In 
the longer run, shifting from one interpretive methodology to another based on the likely 
results of different methodologies is both unprincipled and likely to be self-defeating, as 
it is difficult to simultaneously argue, for instance, that the law of armed conflict should 
be construed narrowly when the goal is reining in U.S. government actions, but flexibly 
when the goal is holding nonstate actors accountable for crimes against humanity or 
ending impunity for gender-based crimes committed during armed conflicts. n16  

The effort to insist on the viability of the customary distinctions drawn by the laws of 
armed conflict is also, increasingly, a rearguard action. The erosion of boundaries is an 
inescapable social fact, and this Article asserts that it needs to be candidly acknowledged 
and addressed, rather than ignored or denied.  

To say that the erosion of traditional legal boundaries is an inescapable fact is not to 
minimize the degree to which it is nonetheless genuinely cause for alarm, however; rights 
advocates are justifiably concerned about the consequences of this boundary erosion. The 
existence of reasonably clear boundaries between conflict and nonconflict, combatants 
and noncombatants, and "lawful" and "unlawful" belligerents is what allows us to 
determine which legal rules apply in different situations, and, even more critically, allows 
us to identify people and rights meriting protection. As traditional categories lose their 
logical underpinnings, we are entering a new era: the era of War Everywhere. n17 It is an 



era in which the legal rules that were designed to protect basic rights and vulnerable 
groups have lost much of their analytical force, and thus, too often, their practical force.  

The erosion of clear boundaries in some areas of the law also leads to a slippery slope, 
allowing the disingenuous to assert that there is also blurriness even in areas of the law 
that remain both relevant and clear. Thus, lawyers for the Bush administration went from 
the legitimate conclusion that the Geneva Conventions cannot easily be applied to many 
modern conflicts, to the disingenuous and flawed conclusion that there were therefore no 
legal constraints at all on U.S. interrogation practices. n18 In fact, regardless of whether 
or not the Geneva Conventions apply to a given conflict, and regardless of whether or not 
a particular detainee is entitled to the protections of the Geneva Conventions, 
international law and U.S. treaty commitments prohibit the use of torture and other forms 
of cruel, inhuman, or degrading treatment of detainees - and there can be little doubt that 
many of the interrogation practices authorized by the Pentagon constitute torture or cruel, 
inhuman, and degrading treatment. n19 In practice, then, the breakdown of clear 
boundaries in some areas of the law also dangerously undermines the efficacy of other 
legal rules. n20  

In the long run, the old categories and rules need to be replaced by a radically different 
system that better reflects the changed nature of twenty-first century conflict and threat. 
What such a radically different system would look like is difficult to say, and the world 
community is unlikely to develop a consensus around such a new system anytime soon. 
This Article suggests, nonetheless, that international human rights law provides some 
benchmarks for evaluating U.S. government actions in the war on terror, and ultimately 
for developing a new analytical framework that can successfully balance the need to 
respond to new kinds of security threats with the equally important need to preserve and 
protect basic human rights.  

Unlike domestic U.S. law and the law of armed conflict, international human rights law 
applies to all people at all times, regardless of citizenship, location, or status. n21 
Although human rights law permits limited derogation in times of emergency, it also 
outlines core rights that cannot be eliminated regardless of the nature of the threat or the 
existence or nonexistence of an armed conflict. n22 Applying the standards of 
international human rights law in both domestic and international contexts would not 
solve all the problems created by the increasing irrelevance of other legal frameworks, 
but it would provide at least a basic floor, a minimum set of standards by which 
international and domestic governmental actions could be evaluated. U.S. courts are free 
to make use of applicable international human rights law, though they rarely do so; this 
Article urges U.S. courts to make greater recourse to international human rights law in 
evaluating legal challenges to post-September 11 government action. International human 
rights law and norms can also be used as a political benchmark for evaluating uses of 
force by the U.S. in the international context. Human rights norms also can, and should, 
be the starting point for developing a new legal framework in which to view state 
responses to new and emerging security threats.  



A great deal has already been written about ambiguities and gaps in the law of armed 
conflict, n23 about how the law of armed conflict should (or should not) be applied to the 
events of September 11 and to terrorism in general, n24 and about the threats to human 
rights and civil liberties posed by the "war on terror." n25 But as in the parable of the 
three blind men and the elephant, n26 each commentator focuses on only one or two 
pieces of the picture, and the larger reality goes unappreciated. This Article seeks to focus 
on that larger reality (the forest, rather than the trees, to shift metaphors), suggesting we 
entirely lack an adequate domestic or international legal paradigm for thinking about the 
changes brought about by the rise of global terrorism.  

This is hard for many to accept, since it implies that at the moment there are few 
domestic or international legal constraints on the war on terror. n27 Nonetheless, this 
Article asserts that acknowledging this is better, in the long run, than denying it. Rather 
than insisting on the continued validity of obsolete legal paradigms, we should take  stock 
of the tools international human rights law offers for evaluating and critiquing the war on 
terror. At the same time, we need to begin to imagine the basic contours of a new 
domestic and international legal paradigm, one that balances the need to respond to new 
security threats with the need to protect core rights. This Article seeks to begin that 
process.  

Part I of this Article is devoted to background, briefly describing, first, the evolution and 
content of the law of armed conflict and the international system it presupposes. Second, 
it explores the parallel domestic legal assumptions embodied in what we can loosely refer 
to as national security law. Part II chronicles some of the recent changes that are 
rendering these background assumptions and categories increasingly less coherent and 
relevant.  

Part III examines the concrete ways in which the boundaries between traditional 
categories have eroded, looking at various definitional boundaries (such as those between 
"international" and "internal" armed conflict, and between "armed conflict" and "crime"), 
spatial/geographical boundaries, temporal boundaries, boundaries between categories of 
persons, and the boundaries between "national security" matters and "purely domestic" 
matters as understood by U.S. courts. n28  

Part IV discusses the implications of the erosion of these boundaries, and concludes that 
rights advocates are correct to suspect that there is much to fear. Part V suggests that 
international human rights law may offer a partial and interim solution to the problem. 
Part VI acknowledges that a more thoroughgoing reconceptualization of the law of armed 
conflict is necessary in the longer run, and offers some preliminary suggestions for how 
such a reconceptualization might proceed.  

I. Background  

A. The Law of Armed Conflict  

In peace, there's nothing so becomes a man,  



As modest stillness, and humility:  

But when the blast of war blows in our ears,  

Then imitate the action of the tiger:  

Stiffen the sinews, summon up the blood,  

Disguise fair nature with hard-favored rage;  

Then lend the eye a terrible aspect. n29  

Efforts to control and limit warfare are almost as old as warfare itself, n30 but the modern 
law of armed conflict has its roots in the nineteenth century, when efforts to formally 
codify the rules of war began in the West. n31 In 1856, the Conference of Paris sought to 
come up with rules governing naval warfare. n32 In 1863, during the American Civil 
War, the United States Army issued General Order No. 100, Instructions for the 
Government of Armies of the United States in the Field. n33 Based on the 
recommendations of Columbia University professor Francis Lieber, and better known as 
the Lieber Code, General Order No. 100 laid out basic rules concerning permissible and 
impermissible methods of warfare, including rules relating to the treatment of civilians. 
n34 Also in 1863, Swiss citizen Henry Dunant founded the International Committee of 
the Red Cross (ICRC) "for the purpose of having care given to the wounded in wartime 
by zealous, devoted and thoroughly qualified volunteers." n35 Dunant also urged the 
leaders of European states to develop "some international principle, sanctioned by a 
convention and inviolate in character, which, once agreed upon and ratified, might 
constitute the basis for societies for the relief of the wounded in the different European 
countries." n36 In 1864, Dunant's efforts were rewarded; ten European states ratified the 
Geneva Convention for the Amelioration of the Condition of the Wounded in Armies in 
the Field (First Geneva Convention). n37  

Efforts to constrain armed conflict continued; in 1899 and 1907, international peace 
conferences at The Hague led to the drafting and later entry into force of the various 
Hague Conventions on the laws and customs of war, n38 and in the interwar period, the 
Kellogg-Briand Pact between the United States and fourteen other nations made it illegal 
to have "recourse to war for the solution of international controversies." n39 In the wake 
of World War II, the 1945 U.N. Charter cemented the prohibition on waging aggressive 
war. The Charter laid out the basic conditions in which states may resort to the use of 
force, declaring that "all Members shall settle their international disputes by peaceful 
means ... . [and] refrain in their international relations from the threat or use of force 
against the territorial integrity or political independence of any state." n40 The four 
Geneva Conventions of 1949 further rationalized and codified customary and treaty-
based norms relating to armed conflict, outlining the rules applicable to civilians, 
prisoners of war, and wounded and sick members of armed forces. n41  



This process of seeking to constrain armed conflict has continued into the present time. In 
1974, the U.N. General Assembly adopted a definition of state "aggression" for the first 
time. n42 In 1977, an international conference led to two Additional Protocols to the 
Geneva Conventions, both of which have been widely ratified. n43 More recently, the 
jurisprudence of the ad hoc international criminal tribunals for Yugoslavia and Rwanda 
have breathed new life into our understanding of war crimes and crimes against 
humanity, n44 as has the process of negotiating the statute governing the new 
International Criminal Court. n45 As recently as 2002, a new Optional Protocol to the 
Convention on the Rights of the Child entered into force, enhancing international legal 
mechanisms designed to protect children during armed conflicts. n46  

These various treaties have been widely ratified, n47 and to a significant extent, core 
provisions of these treaties have been accepted as customary international law n48 that 
binds even those states that are not parties to the treaties, and that also binds nonstate 
actors (such as insurgent groups), which lack the legal capacity to ratify treaties. n49 
Thus, for example, Common Article 3 of the Geneva Conventions, which outlines the 
minimum protections that must be afforded to noncombatants, is now generally accepted 
as universally binding on all parties to all armed conflicts. n50  

The law of armed conflict governs many different aspects of armed conflicts, but it 
mainly consists of those rules traditionally referred to as jus in bello, "law in war," which 
relate to the manner in which armed conflict may proceed. Jus in bello consists of rules 
relating to proper and improper kinds of weapons and military tactics, rules relating to the 
treatment of prisoners of war and civilians, and so on. n51 (Jus in bello is contrasted with 
jus ad bellum, the laws relating to when it is proper to resort to armed conflict, a question 
now governed mainly by the U.N. Charter. Some commentators consider applicable U.N. 
Charter provisions part of the law of armed conflict, broadly conceived, while others 
regard this as outside of the laws of armed conflict.) n52  

It is beyond the scope of this Article to summarize the law of armed conflict, but it is 
important to note a few key principles and distinctions, some of which are probably 
familiar even to laypersons, others of which are likely unfamiliar to nonspecialists. To 
begin with, the law of armed conflict accepts that certain behaviors that are illegal and 
abhorrent in time of peace are both permissible and desirable in time of war. n53 Most 
obviously, the purposeful killing of other humans is considered morally abhorrent in 
peacetime, but in time of war soldiers are not only permitted, but required, to try to 
incapacitate members of enemy forces, if necessary by killing them.  

The principle of "combatant immunity" flows from the disconnect between appropriate 
peacetime behavior and appropriate wartime behavior. In peacetime, the willful killing of 
another human would normally lead to prosecution, trial, and possibly conviction for the 
crime of murder. During and after wars, however, soldiers cannot be prosecuted for 
killing enemy combatants; their deadly violence is legally immunized. n54 The same 
goes for numerous other forms of violence: the deliberate destruction or appropriation of 
public or private property is normally punishable in time of peace, but generally 
permissible in time of war. n55 As a result, the law of armed conflict provides that 



combatants taken prisoner by opposing forces may be detained until the cessation of 
hostilities, but they may not be subject to punishment by opposing forces for their 
legitimate wartime acts, and they must be released and repatriated when hostilities end. 
n56  

Of course, violence in wartime is only immunized to the extent that it is otherwise in 
accordance with the law of armed conflict. The law of armed conflict only offers benefits 
to those who play by the rules. Thus, the laws of armed conflict distinguish between 
violence that is justified by military necessity and militarily unjustifiable violence, and 
also between violence that is directed properly against enemy combatants and violence 
that is improperly directed against "protected persons," a category that includes both 
civilians and enemy combatants who are wounded, sick, or who have been taken 
prisoner. n57  

To put this in the terms used by the law of armed conflict, military violence must seek to 
avoid "unnecessary" suffering, and violence must be in accordance with the principles of 
proportionality and discrimination, n58 or else it is not immunized. The principle of 
proportionality requires that "loss of life and damage to property incidental to attacks 
must not be excessive in relation to the concrete and direct military advantage expected to 
be gained"; the principle of discrimination requires that military violence must 
"distinguish between combatants and noncombatants; military objectives and protected 
people/protected places." n59  

Military actions not in accordance with these basic principles lack immunity, and military 
officials who order or carry out acts of excessive and unnecessary violence or attacks on 
protected persons and places may be subject to later prosecutions for war crimes. n60 
Combatants whose conduct violates these basic principles or otherwise fails to comply 
with the law of armed conflict may be tried and punished during or after the armed 
conflict if they are captured by opposing forces; they can be dubbed "unlawful 
combatants" by opposing forces, and are not entitled to the protections and immunities 
given to "prisoners of war," who are "lawful combatants." n61  

The United States is a party to nearly all of the treaties that together constitute the 
international law of armed conflict, n62 and for the most part the international law of 
armed conflict is reflected in U.S. military regulations, the Uniform Code of Military 
Justice, and other federal statutes. n63 To the extent that a state of armed conflict exists, 
both U.S. military courts and U.S. civilian courts will apply the international law of 
armed conflict insofar as it is reflected in U.S. law, and at times U.S. courts will also turn 
directly to the international law of armed conflict for the purpose of gap-filling or 
construing otherwise ambiguous aspects of U.S. law that derive from the law of armed 
conflict. n64  

B. National Security Law  

Just as the international law of armed conflict permits certain activities in time of war that 
would be unlawful in time of peace, U.S. domestic law recognizes that national security 



imperatives may render permissible some otherwise impermissible government acts. n65 
To a significant extent this is reflected in various federal statutes that have historically 
permitted the executive branch certain extraordinary powers in times of national security 
emergencies and war. n66 The most recent example of such legislation is the USA 
PATRIOT Act, passed by Congress in the wake of the terrorist attacks on September 11, 
2001. n67 The PATRIOT Act is typical of emergency legislation; it has a sunset 
provision, under which many of its terms expire in 2005, but in the meantime it grants 
vastly expanded investigatory and surveillance powers to the federal government. n68  

It is in the courts, however, that the distinction between "national security" matters and 
purely domestic matters has been most often elaborated, with courts fairly consistently 
affording greater deference to government decisions and findings when it comes to 
national security than when it comes to domestic affairs. n69 The modern doctrine of 
judicial deference in national security matters is usually traced back to United States v. 
Curtiss-Wright, the 1936 case in which the Supreme Court famously upheld an arms 
embargo created by presidential executive order. In Curtiss-Wright, the Court stated that 
even though "the challenged delegation [of congressional power to the President], if it 
were confined to internal affairs, would be invalid," it may "nevertheless be sustained on 
the ground that its exclusive aim is to afford a remedy for a hurtful condition within 
foreign territory." n70 Following Curtiss-Wright, the Court has generally continued to 
insist that "matters intimately related to foreign policy and national security are rarely 
proper subjects for judicial intervention." n71 In practice, this has often meant that courts 
have been less willing to protect individual rights from government interference when the 
stated reason for government interference is connected to national security. n72  

Courts have used a wide range of mechanisms that have had the effect of judicial 
acquiescence in otherwise problematic or impermissible government actions when these 
actions are taken in the name of national security. At times, courts have decided cases on 
the merits but have also given great deference to executive judgments about national 
security imperatives. n73 At other times, courts have applied various balancing tests, but 
have tended to conclude that national security considerations outweigh individual rights. 
n74 At still other times, courts have found means of avoiding decisions on the merits by 
employing the "political question" doctrine or related doctrines of justiciability, standing, 
jurisdiction, and ripeness to allow government actions to stand. n75  

U.S. history is replete with examples of restrictions on individual liberties that have been 
upheld in the context of national security imperatives but that would likely not have been 
permitted absent such justifications. n76 During World War I, for instance, the 1917 
Espionage Act and the 1918 Sedition Act placed severe limitations on First  
Amendment rights and were used to prosecute more than 2000 people; for the most part, 
U.S. courts upheld the provisions of these acts in the name of national security. n77 In 
1940, the Alien Registration Act was passed, with similar limitations on free expression, 
and was similarly upheld by the courts on national security grounds. n78 The courts also 
upheld other more severe forms of interference with individual liberty; in Korematsu v. 
United States, for example, the Supreme Court notoriously declared that although the 
Equal Protection Clause mandates strict judicial scrutiny of race-based classifications, 



"military urgency" nonetheless justified the internment of Japanese Americans during 
World War II. n79  

For the most part, U.S. courts have responded in a similar manner to challenges arising 
out of post-9/11 government actions, although only a small number of cases have so far 
reached the courts. In ACLU v. United States Department of Justice, the district court 
upheld the Justice Department's refusal to grant an ACLU Freedom of Information Act 
request relating to surveillance activities authorized by the USA PATRIOT Act. n80 The 
court acknowledged that there was no apparent reason (other than the government's say-
so) to determine that the information requested by the ACLU would endanger national 
security, but concluded that the public's legitimate interest in access to the information 
could not "overcome the agency's expert judgment that withholding the disputed 
information is authorized by the Executive Order because it is reasonably connected to 
the protection of national security." n81 A similar result was reached in Center for 
National Security Studies v. United States Department of Justice, in which the Court of 
Appeals for the D.C. Circuit upheld the government's refusal to release the names or 
other details relating to individuals detained in connection with post-September 11 
investigations, on the grounds that the court "owes deference" to the executive branch's 
judgments about the national security reasons for withholding the information. n82  

In North Jersey Media Group v. Ashcroft, the Third Circuit likewise upheld the 
government's closure of immigration proceedings to the public and the media, arguing 
that the national security concerns cited by the Attorney General were "credible," 
although somewhat speculative, and declining to "conduct a judicial inquiry into the 
credibility of these security concerns," given the traditional judicial "deference to 
Executive expertise" in national security matters. n83  

Similarly, in Hamdi v. Rumsfeld, the Fourth Circuit upheld the indefinite detention 
without charge of an American citizen, Yaser Hamdi, on the government's bare assertion 
that Hamdi was captured by Afghan Northern Alliance forces allied with the U.S., in 
circumstances that proved him to be an "unlawful combatant." n84 The Fourth Circuit 
upheld the government's refusal to allow Hamdi access to counsel or any mechanism to 
challenge the evidence on which the government determined that Hamdi was an unlawful 
combatant, citing the Supreme Court's traditional "great deference to the political 
branches when called upon to decide cases implicating sensitive matters of foreign 
policy, national security, or military affairs," n85 and noting that "the executive is best 
prepared to exercise the military judgment attending the capture of alleged combatants." 
n86  

The most recent Supreme Court Term suggests that U.S. courts will continue to struggle 
to determine the appropriate boundaries of executive power in times of conflict. On the 
one hand, the Supreme Court dealt a major blow to the Bush administration by insisting 
that "a state of war is not a blank check for the president when it comes to the rights of 
the nation's citizens," and declaring that Yaser Hamdi had to be permitted to challenge his 
detention. n87 Similarly, in Rasul, the Court refused to accept the Bush administration's 
assertion that U.S. courts lacked jurisdiction to hear challenges to the detention of alleged 



enemy combatants at Guantanamo. n88 On the other hand, however, the Court was 
unwilling to insist that U.S. citizens detained as suspected terrorists retain the full range 
of constitutional rights owed to criminal suspects; in Hamdi's case, the Court did not say 
specifically how Hamdi should be permitted to challenge his detention, commenting 
merely that "a citizen held in the United States as an enemy combatant [must] be given a 
meaningful opportunity to contest the factual basis for that detention before a neutral 
decisionmaker," n89 leaving open the possibility that Hamdi might be entitled only to a 
sort of "due process lite." For technical reasons, the Court also declined to decide the 
Padilla case on the merits, thus ducking the question of whether or not the President may 
lawfully designate a U.S. citizen an enemy combatant when the citizen was detained 
within the United States, far from a traditional field of battle. n90  

In effect, just as the international law of armed conflict gives combatants immunity for 
actions that would be unlawful in the absence of armed conflict, domestic U.S. 
jurisprudence implicitly gives the U.S. government immunity for many national-security-
related actions that would most likely be considered inappropriate or even 
unconstitutional in the absence of a threat to national security. Of course, just as the law 
of armed conflict acknowledges that some wartime violence is so unjustifiable as to 
constitute war crimes, U.S. courts recognize, at least in principle, that some government 
actions cannot be justified even with the most compelling security imperatives. n91 
Courts also recognize that some government actions undertaken in the name of national 
security emergencies are not in fact justified by national security imperatives. n92 From 
time to time, such considerations have led courts to strike down national-security-related 
legislation or to declare certain executive acts to be unlawful, n93 just as similar 
considerations on the international level have sometimes led to the prosecution of soldiers 
or civilian leaders for war crimes - that is, for acts of violence that go beyond those 
permitted by the law of armed conflict. n94  

On the whole, however, both the international law of armed conflict and domestic 
national security jurisprudence grant substantial deference to claims of "military 
necessity" and national security necessity, and in both the international and the domestic 
spheres, courts have generally been reluctant to declare conduct to be unlawful when 
there is any plausible claim of military or national security necessity.  

C. The Assumption of Clear Boundaries  

In the international sphere, the development of binding international law applicable 
during armed conflicts presupposes something so obvious that many of us rarely pause to 
consider it: it presupposes the idea that "armed conflict" is definable and identifiable, and 
reasonably easily distinguishable from its opposite - nonconflict, or, in more common 
parlance, peace. If it is often permissible to deliberately kill large numbers of humans in 
times of armed conflict, even though such an act would be considered mass murder in 
times of peace, then it is essential that politicians and courts be able to distinguish readily 
between conflict and nonconflict, between war and peace. If we cannot make such 
threshold distinctions, then we have little coherent or consistent basis for asserting that 



some acts of violence - or restrictions on rights - are appropriate and permissible, while 
others are inappropriate or illegal.  

This is as true of domestic jurisprudence on national security issues as it is of the law of 
armed conflict. In times of peace, our constitutional doctrines mandate transparency in 
government and great respect for the rights of individuals. In times of national security 
crisis, U.S. courts may permit the government to undertake actions that would normally 
be considered unlawful and even unconstitutional, such as trials by military tribunals that 
do not afford standard due process protections, n95 or indefinite detention of U.S. 
citizens with only minimal due process. n96 To a great extent, the willingness of courts to 
permit such government actions in the name of national security (and the willingness of 
American citizens to tolerate such actions) is predicated on the notion that such actions 
are the exception, not the norm; that they are allowed only during emergencies, not 
forever. Here too, a great deal thus depends on the ability of politicians, citizens, and 
courts to make a reasonably principled determination of when we face a national security 
crisis and when we do not.  

Drawing principled and analytically satisfying lines between war and peace, conflict and 
nonconflict, crisis and normalcy has always been difficult on the margins. It is clear 
enough, for instance, that World Wars I and II were international armed conflicts. 
Numerous different nation-states formally declared war on numerous other nation-states; 
hostilities were widespread and ongoing; and millions upon millions of regular, 
uniformed soldiers were directly involved in the fighting. But more sporadic hostilities 
between nations, insurgencies within nations, and long-term occupations of territory have 
never been as amenable to simple categorizations: Do the intermittent skirmishes 
between India and Pakistan amount to an international armed conflict such that the 
international law of armed conflict is triggered? Is the Irish Republican Army subject to 
the law of armed conflict, or is it merely a criminal organization subject to domestic 
criminal law, as the British government has historically insisted? n97  

The law of armed conflict explicitly addresses some of these definitional questions, 
although it does not resolve them. Thus, the Geneva Conventions apply expressly to "all 
cases of declared war or of any other armed conflict" that may arise between states that 
are parties to the Conventions, "even if the state of war is not recognized by one of them." 
n98 What constitutes an "international armed conflict" is not otherwise defined, but the 
insistence on the irrelevance of declarations of war makes it clear that "armed conflict" is 
to be conceptualized functionally, not formalistically. The Geneva Conventions of 1949 
and the 1977 Additional Protocols distinguish, however, between armed conflicts that are 
international and those that are "internal," with only a small subset of the law of armed 
conflict applying in situations of purely internal armed conflict. n99 Finally, Additional 
Protocol II also distinguishes between internal armed conflicts and mere "internal 
disturbances" or "tensions," which do not trigger the applicability of the law of armed 
conflict at all, except for the core prohibitions contained in Common Article 3 n100 - and 
some commentators dispute even this. n101  



The lines between these various levels and kinds of conflict - and the implications of 
drawing these lines - have been the subject of continuous scholarly and diplomatic 
debate, n102 and Part III of this Article will discuss some of the issues and changes that 
have consistently rendered such line-drawing exercises problematic when it comes to the 
law of armed conflict. But these line-drawing exercises are even more problematic when 
we turn back to domestic jurisprudence on national security issues. The law of armed 
conflict offers some basic tests for determining the existence of armed conflict and thus 
the applicability of the law of armed conflict, although the utility of these tests has always 
been contested. In domestic national security jurisprudence, however, there are no such 
tests; courts have found no principled or universal basis on which to determine the 
existence of a "threat to national security."  

As a result, each new case requires courts to struggle all over again with the boundaries 
between "purely domestic" matters and matters that implicate national security and 
foreign affairs, and this has increased the tendency of courts to rely on congressional 
and/or executive branch determinations. Even if we presume complete good faith on the 
part of the executive branch and Congress, however, these branches of government have 
been similarly unable to come up with a consistent and principled account of which 
matters implicate national security and which do not.  

II. Changes: Globalization and Asymmetrical Threat  

The lines between conflict and nonconflict, war and peace, crisis and normalcy have 
always been contestable - and they have always been contested. The analytic categories 
on which the law of armed conflict depends have been unstable since they were first 
developed. This instability has been dramatically exacerbated by recent and accelerating 
changes in the nature of international politics and the nature of conflict and threat, 
however, so much so that many of the basic categories are no longer analytically 
justifiable at all. This section outlines briefly some of the background assumptions of the 
law of armed conflict and the ways in which social, technological, and geopolitical 
change have rendered these assumptions ever more problematic.  

Although every civilization in the world has traditions (often ancient traditions) 
governing conduct during hostilities, and although today most states throughout the world 
are parties to the Hague and Geneva Conventions, the modern law of armed conflict was 
essentially a creation of the West. It developed in reaction to the perceived excesses of 
the American Civil War, the wars of Italian unification, the Crimean War, the Franco-
German wars, the Boer War, and, of course, World Wars I and II. n103 The paradigmatic 
"conflict" envisioned by the drafters of the Hague and Geneva Conventions was a war 
between sovereign nation-states, in which well-organized regular armies fought each 
other on reasonably clearly defined battlefields. As a result, the Hague and Geneva 
Conventions devoted relatively little space to smaller-scale, episodic, and internal armed 
conflicts, and many of the rules laid out in these conventions thus seem today like quaint 
relics of a more chivalric time. n104  



Thus, for instance, one's status as a "lawful combatant" under the Geneva Conventions 
hinges, as a threshold matter, not on one's substantive actions but on certain questions of 
form: whether one is under responsible command, whether one wears "a fixed distinctive 
sign recognizable at a distance," and whether one carries arms openly. n105 Similarly, 
the Hague and Geneva Conventions presuppose a clear distinction between front lines 
and battlefields, on the one hand, and civilian areas, on the other; and a correspondingly 
clear distinction between combatants and noncombatants. Once again, this hearkens back 
to an imagined past in which wars were fought by professional soldiers in elaborate 
uniforms, clashing on vast, open fields to the sound of bugles and drums.  

War was never this tidy, of course; had it ever been so, the law of armed conflict would 
have been superfluous. Even at the moment of drafting, the Hague and Geneva 
Conventions were efforts to imagine more orderly and rational forms of bloodshed than 
had ever in fact existed, and to impose on armed conflict rules that ranged from the 
moderately aspirational to the almost impossibly so. That said, the rules they developed 
served as useful benchmarks throughout much of the twentieth century. They perhaps did 
little, overall, to restrain the brutality and suffering caused by armed conflicts n106 
(indeed, some commentators have suggested that they may even have legitimized and 
increased the violence of war), n107 but they nonetheless provided useful political and 
legal benchmarks that could be used to evaluate state and nonstate violence, n108 and 
they also made it reasonably easy to distinguish between "war" and "nonwar."  

As I have said, however, the categories and boundaries created and presupposed by the 
law of armed conflict were unstable from the beginning, n109 and as the decades have 
passed, they have become still more unstable in the face of accelerating technological and 
social changes. Technologically, the development of ever more lethal weapons has been a 
perpetual challenge to law of armed conflict prohibitions on "unnecessary suffering" and 
to the principles of proportionality and discrimination. Atomic and hydrogen bombs, for 
instance, are by nature indiscriminate (and many would argue that they are also 
inherently disproportionate: the damage and suffering they cause is so immense that they 
could never be appropriately used). n110 Other weapons, such as landmines, are designed 
to increase the safety of those who deploy them; they allow for the destruction of the 
enemy when those who placed them are safely out of the way. For the same reason, of 
course, many mines are relatively indiscriminate; no human mind makes the ultimate 
decision about when they should be exploded, and they kill civilian children as readily as 
enemy combatants. n111 Cluster bombs present similar problems: they are an effective 
means of killing large numbers of enemy combatants at once, but unexploded bomblets 
can remain a hazard to civilian populations for months or even years. n112  

As ever more sophisticated weapons have proliferated, many lethal weapons have 
become simpler, smaller, and cheaper - so simple, small, and cheap that even poorly 
organized insurgent movements can afford them, and younger and younger children can 
use them. Rocket-propelled grenades (RPGs) and various shoulder-fired missiles n113 
allow even one or two individuals to bring down airplanes and launch deadly attacks on 
distant areas. n114 Meanwhile, light and cheap automatic weapons such as the AK-47 
can be effectively used by children as young as eight or nine. n115 The spread of 



scientific knowledge may also make it easier and cheaper for both state and nonstate 
actors to manufacture chemical, biological, and radiological weapons, and even Internet 
viruses, which have the potential to cause serious harm by disrupting vital services. n116 
These changes have made it harder and harder for states to monopolize large-scale 
violence, and have been a boon to unscrupulous terrorist and insurgent groups. n117  

Other social and technological changes associated with the term "globalization" have also 
challenged state monopolization of mass violence. It is a truism to observe that advances 
in transportation and communication technologies have made the world a smaller place: 
groups once unable to coordinate effectively even in fairly small geographical areas can 
now coordinate across international borders cheaply and easily. Dozens of genies have 
been released from their bottles, and no one has yet found a mechanism for stopping them 
up again. With the end of the Cold War, ethnic and religious conflicts bubbled over from 
Central Europe to sub-Saharan Africa. In these conflicts, large segments of civilian 
populations at times have been mobilized (or intimidated) into the ranks of combatants; 
where the elimination of an entire ethnic or religious group is seen as the goal, traditional 
distinctions between combatants and noncombatants have had little salience. n118 And at 
the same time that highly localized conceptions of identity have led to unspeakable 
brutality in some conflicts (between Serbs and Kosovar Albanians, for instance, or Hutus 
and Tutsis in Rwanda), increasingly globalized conceptions of identity are proving to be 
equally dangerous, as the rise of al Qaeda demonstrates.  

The rise of global terrorism represents the newest and most serious challenge to the old 
law of armed conflict framework. n119 The September 11 attacks, for example, were 
carried out by nineteen hijackers who hailed from several different countries, all of which 
are ostensibly U.S. allies. n120 The hijackers had previously lived and trained in states as 
varied as Germany, Pakistan, Afghanistan, Chechnya and the U.S., where most of them 
lived openly for months or years. n121 In addition to the September 11 attacks, al Qaeda 
is credited with the 1995 bombing of the World Trade Center, the 1998 attacks on the 
U.S. embassies in Kenya and Tanzania, the 2000 attack on the U.S.S. Cole in Yemen, and 
with attacks on other targets from Indonesia to Turkey. n122 Since September 11, it has 
become clear that al Qaeda is an equal opportunity employer when it comes to nationality 
and ethnicity, if not when it comes to gender or ideology: al Qaeda operatives have 
allegedly included native-born American citizens, as well as British, French, Australian, 
and German citizens and nationals of various Arab and Muslim states. n123 Al Qaeda 
knows no borders, and its operatives wear no uniforms, operating by stealth more often 
than they operate openly. n124 And these tactics work: al Qaeda has proven capable of 
massive violence and has caused thousands of deaths. n125  

III. The Breakdown of Boundaries  

These recent and continuously accelerating changes have further destabilized the 
boundaries taken for granted by the laws of armed conflict, and they have also further 
problematized the distinction in domestic jurisprudence between national security matters 
and purely domestic matters. This section briefly examines some of the categories that 



have become most untenable as a result of the geopolitical changes of the last few 
decades, and in particular as a result of post-9/11 events.  

A. "International" Versus "Internal" Armed Conflicts  

As noted above, the Geneva Conventions of 1949 and their 1977 Additional Protocols 
distinguish between international armed conflicts and armed conflicts "not of an 
international character." n126 The Geneva Conventions of 1949 are fully applicable only 
to situations of international armed conflict (as were the Hague Conventions before 
them). n127 When conflicts are purely "internal," only Article 3, which is common to all 
four Geneva Conventions, applies. n128 The distinction between international and 
internal armed conflicts traditionally has great significance, since if a conflict is declared 
to be internal, it does not trigger the law of armed conflict except for the minimal 
provisions of Common Article 3:  

I. Persons taking no active part in the hostilities, including members of armed forces who 
have laid down their arms and those placed hors de combat by sickness, wounds, 
detention, or any other cause, shall in all circumstances be treated humanely, without any 
adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any 
other similar criteria ... .  

The following acts are and shall remain prohibited at any time and in any place 
whatsoever with respect to the above-mentioned persons:  

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel 
treatment and torture;  

(b) taking of hostages;  

(c) outrages upon personal dignity, in particular, humiliating and degrading treatment;  

(d) the passing of sentences and the carrying out of executions without previous judgment 
pronounced by a regularly constituted court affording all the judicial guarantees which 
are recognized as indispensable by civilized peoples.  

II. The wounded and sick shall be collected and cared for. n129  

Additional Protocol II of 1977, which has been ratified by 156 states, n130 extends to 
noninternational armed conflicts some of the same rules applicable to international armed 
conflicts, largely by expanding upon the meaning of Common Article 3. n131 
Nonetheless, the rules applicable in international armed conflicts and in internal armed 
conflicts are far from parallel; as one commentator has noted, the Geneva Conventions 
and their Additional Protocols contain close to 600 articles, but only Common Article 3 
and the 28 articles of Additional Protocol II apply to noninternational armed conflicts. 
n132 What's more, several dozen nations, including the U.S., have not ratified Additional 
Protocol II (although the U.S. has agreed to be bound to most of it as a matter of 



customary international law or U.S. policy). n133 As a result, the distinction between 
international and internal armed conflict still has great significance.  

Additional Protocol II only applies, in any case, to those noninternational  

armed conflicts ... which take place in the territory of a High Contracting Party between 
its armed forces and dissident armed forces or other organized armed groups which, 
under responsible command, exercise such control over a part of its territory as to enable 
them to carry out sustained and concerted military operations and to implement this 
Protocol. n134  

This means that the Protocol does not technically apply to clashes between two insurgent 
groups, that it probably does not apply to clashes between insurgents and police or state-
sponsored paramilitary groups (rather than regular military forces), and that it does not 
apply when insurgent forces have an overly decentralized command structure or lack a 
territorial base. The Protocol also does not apply to "situations of internal disturbances 
and tensions, such as riots, isolated and sporadic acts of violence and other acts of a 
similar nature." n135  

Since the end of World War II, there have been very few "international armed conflicts" 
as defined by the Geneva Conventions. n136 To a significant extent, the U.N. Charter 
structure, in conjunction with Cold War politics, kept states from direct conflict with one 
another. Although recent years have seen several classic examples of international armed 
conflicts (including the NATO intervention in Kosovo, the U.S. invasion of Afghanistan, 
and, most recently, the U.S. invasion of Iraq), n137 the overwhelming majority of recent 
conflicts have not fit squarely either into the category of "international" armed conflict or 
"internal" armed conflict. Most notably, recent decades have witnessed two common 
kinds of armed conflicts that defy easy categorization: conflicts in which insurgent 
groups train and attack from across international borders because neighboring states are 
too weak to prevent their territory from being used as a base, and conflicts in which one 
or more "outside" states provide material support (weapons, financing, training, safe 
harbor, etc.) to insurgents fighting within another state, despite official denials of any 
involvement. n138 Messy cross-border insurgencies and proxy wars seem more than just 
"internal," but they frequently do not trigger the full applicability of the law of armed 
conflict. n139  

The rise of globally diffuse terrorist networks poses even more of a conundrum. Al 
Qaeda is clearly not a state, much less a "High Contracting Party" to the Geneva 
Conventions, n140 so a "conflict" between the U.S. and al Qaeda apparently cannot be an 
"international armed conflict" as defined by the Geneva Conventions. n141 On the other 
hand, it makes no sense to conceptualize a conflict with al Qaeda as an "internal" armed 
conflict either: al Qaeda has some presence in the U.S., to be sure, but its permanent U.S. 
presence appears to be minimal, and it also has some presence in dozens of other states 
around the globe. It attacks U.S. interests around the globe, and the U.S. accordingly 
wishes to attack its interests around the globe. But if the struggle between the U.S. and al 
Qaeda is conceptualized as an armed conflict, what aspects of the law of armed conflict 



are applicable beyond, perhaps, the minimal rules laid out in Common Article 3 of the 
Geneva Conventions?  

B. Crime Versus Conflict  

This raises a related question: on what basis can we differentiate between those acts of 
violence that are best conceptualized as "crimes" (subject to criminal law), and those acts 
of violence best conceptualized as "armed conflicts" (subject to the law of armed 
conflict)? n142 Although the Geneva Conventions and its Additional Protocols do not 
provide an obvious answer to this question, they take it for granted that not every act of 
violence should be construed as part of an armed conflict. Article 1.2 of Additional 
Protocol II states that the Protocol "shall not apply to situations of internal disturbances, 
and tensions such as riots, isolated and sporadic acts of violence and other acts of a 
similar nature, as not being armed conflicts." n143 If these are clearly not armed 
conflicts, the implication is that the law of armed conflict is not triggered, and that states 
should deal with these threats through their own domestic criminal law, n144 
supplemented if necessary by bilateral and multilateral international cooperation 
agreements. Since "isolated and sporadic acts of violence" are not armed conflicts, there 
can be no combatant immunity for the perpetrators, who are therefore subject to 
subsequent trial and punishment for their conduct. n145  

Protocol II does not expressly exclude from consideration clashes inside a state. Article 
1.1 states that the Protocol applies to armed conflicts between two or more insurgent 
groups, or clashes between state military forces and insurgent groups that are not 
"organized" and "under responsible command," or that do not "exercise such control over 
a part of [the state's] territory as to enable them to carry out sustained and concerted 
military operations and to implement this Protocol." n146 By negative implication, 
however, such clashes too seem to be left to domestic criminal law rather than to the 
international law of armed conflict. (This, indeed, is what the U.S. government did in the 
case of the 1995 bombing of the Federal Building in Oklahoma City, which killed 168 
people. The main perpetrators, Timothy McVeigh and Terry Nichols, were charged with 
ordinary domestic crimes and tried by ordinary civilian courts; no U.S. government 
officials seriously considered applying the law of armed conflict to the bombing, instead 
of domestic criminal law.) n147  

How, then, should the U.S. struggle against al Qaeda be conceptualized? As noted in the 
previous sections, it does not appear to be a classic "international armed conflict" as 
defined by the Geneva Conventions, but it can hardly be said to be a classic "internal 
armed conflict" either. Al Qaeda holds no U.S. territory and operates around the globe. Is 
the struggle between the U.S. and al Qaeda in fact an armed conflict at all?  

In the wake of September 11, many commentators, especially in the human rights law 
community, insisted that the phrase "the war on terrorism" should be construed only 
metaphorically, arguing that the September 11 attacks were not part of an "armed 
conflict" but were simply a crime, albeit a crime of colossal magnitude. Since the conflict 
with al Qaeda could neither be conceptualized as "international" nor "internal," these 



commentators argued, it had to be the case that it was not an armed conflict at all. n148 
Although al Qaeda is internationalized,  it is not a state. In any case, al Qaeda's attacks 
were relatively isolated and sporadic; al Qaeda holds no defined territory and controls no 
population. Thus, the argument was that al Qaeda was best analogized to global 
organized crime networks, such as networks of weapons or drug traffickers. Addressing 
such global criminal networks requires creativity and international cooperation; it 
requires the use of domestic criminal law and other domestic and international legal tools 
as well, such as multilateral agreements to freeze assets of international criminal 
enterprises - but it does not require (and is not subject to) the international law of armed 
conflict.  

The response from the Bush administration was that although such an approach might 
suffice to combat organized crime, global terrorism is a different sort of animal and the 
"war on terror" is no mere metaphor. n149 Global drug trafficking networks and other 
international criminal enterprises occasionally carry out murders, and they do great social 
harm, but the violence and harm caused by al Qaeda are of a different order. The 
September 11 attacks were intended to cause mass death, and they did cause mass death. 
Al Qaeda leaders have stated that they regard themselves as "at war" with the United 
States, n150 and that they intend to continue to plan attacks against U.S. interests, 
including attacks aimed at civilian populations. To the Bush administration, although al 
Qaeda's attacks on America are not entirely continuous, they are also not "isolated" or 
"sporadic"; on the contrary, the September 11 attacks were part of a series of attacks that 
began with the 1993 bombing of the World Trade Center and continue to this day, 
although no attacks have been as spectacular or deadly as the September 11 attacks.  

Additionally, according to the Bush administration, conceptualizing al Qaeda's attacks as 
mere "crimes" risks eviscerating U.S. efforts to prevent more attacks. If the U.S. is 
constrained by "ordinary" law, it cannot launch preemptive strikes against al Qaeda either 
at home or in other nations, but must instead wait on the slow processes of international 
legal cooperation abroad, and the warrants and showings of probable cause at home. Such 
techniques may be adequate for even the most sinister Colombian drug gangs, but they 
are unlikely to have much effect on an organization as deadly as al Qaeda.  

How should we decide whether al Qaeda is a criminal enterprise or a belligerent armed 
force? The law of armed conflict provides no clear guidance, and it seems to me that the 
Bush administration's arguments for viewing the September 11 attacks as "armed 
conflict" are - from a legal perspective - at least as persuasive as the arguments for 
viewing the September 11 attacks as crimes. The law of armed conflict's line between 
crime and armed conflict was drawn in a different era, before the internet, before cell 
phones, before the advent of mass air travel, before the end of the Cold War scattered 
deadly weapons around the globe, and before the collapse of so many weak governments 
that were once propped up by the U.S. and the Soviet Union. There is no longer any basis 
for asserting a clearly discernable line between crime and conflict. n151 Al Qaeda will 
not be unique; in the future, there will be more and more al Qaedas, organizations that 
have something in common with criminal gangs and something in common with armies.  



This is not to say that the Bush administration's decision to conceptualize the struggle 
against al Qaeda in terms of armed conflict was either inevitable or wise. It was a policy 
decision, and a policy decision that was neither mandated nor precluded by existing legal 
norms. Like any policy decision, it can be subjected to a cost-benefit analysis: are the 
potential gains of conceptualizing the "war on terror" as a literal war worth the potential 
costs? n152 But it is important to draw a distinction between the legal arguments and the 
policy arguments.  

Although the policy decision to view the "war on terror" as a literal war is legally 
plausible, the potential implications of this policy decision are staggering. If the law of 
armed conflict governs U.S. efforts to combat al Qaeda, then the government can 
plausibly assert that it should have the power to detain U.S. citizens on U.S. territory and 
hold them indefinitely and without charge, either as prisoners of war or as unlawful 
combatants. In neither case would they be entitled to trial in a regular court. This is the 
argument made by Bush administration lawyers in the case of terror suspect Jose Padilla, 
who was detained in Chicago after getting off a plane from Pakistan. While the Supreme 
Court's recent decision in Hamdi suggests that the Court considers such government 
assertions overreaching, the Court pointedly refused to decide the Padilla case on the 
merits, and Padilla remains in custody today, still uncharged and without having had any 
opportunity to challenge the basis for his detention. n153  

For that matter, if the law of armed conflict is applicable even to actions taken by the 
United States on U.S. territory, there seems to be no legal bar to preemptive government 
killings of suspected al Qaeda operatives in the U.S. (including U.S. citizens) although 
such killings would, in peacetime, constitute extrajudicial executions. n154 If such 
governmental detentions and killings are permissible, this virtually eliminates the rule of 
law as we have come to know it.  

C. Geographical Boundaries  

Allow the President to invade a neighboring nation, whenever he shall deem it necessary 
to repel an invasion ... and you allow him to make war at pleasure... . If to-day, he should 
choose to say he thinks it necessary to invade Canada, to prevent the British from 
invading us, how could you stop him? You may say to him, "I see no probability of the 
British invading us' but he will say to you "be silent; I see it, if you don't.'  

- Abraham Lincoln n155 The "crime or conflict" question is closely related to another 
traditional distinction drawn by the law of armed conflict. The traditional paradigm of 
armed conflict assumes that at any given time, it will be readily apparent where the armed 
conflict is taking place and where it is not. To put it another way, the traditional paradigm 
assumes clear spatial boundaries between zones of war and zones of peace.  

During World War II, for example, some states were at war, and others were neutral; 
thus, there was armed conflict in France, Germany, and Britain, but not in Switzerland. 
Switzerland was at peace, and for any of the warring parties to use military force within 
Switzerland would have been a clear breach of international legal norms. If the U.S. 



wanted to kill a German military official who lived in Switzerland, there was no legal 
basis for doing so, since Switzerland was not at war with anyone. If a German official in 
Switzerland committed a crime against an American, the only legal recourse of the U.S. 
government would be to urge the Swiss authorities to arrest the German criminal, and 
perhaps extradite him to face trial in the U.S. Since Switzerland was not a party to the 
armed conflict occurring in much of the rest of Europe, the U.S. could not legally abduct 
or kill a German national (or anyone else) inside Switzerland, regardless of any 
compelling political or military reasons for doing so. n156  

The distinction between zones of war and zones of peace - between spatial areas in which 
the law of armed conflict governs and spatial areas in which "ordinary" domestic law and 
international agreements govern - is another once clear-cut distinction that no longer 
seems tenable in light of recent events. n157 This was driven home by the 2002 U.S. 
missile attack on a car thought to be carrying al Qaeda operatives in Yemen that killed six 
people, including a U.S. citizen. The car had apparently been monitored for some time by 
both Yemeni and American intelligence agencies, since it was thought to be used by al 
Qaeda officials. As the car drove through Yemen's Marib region, it was struck by a 
Hellfire missile fired from an unmanned CIA airplane, a "predator drone." n158  

The U.S. justification for the attack was again straightforward: n159 al Qaeda operates in 
numerous countries, and to effectively defend U.S. interests against future - and perhaps 
imminent - attacks, the U.S. may need at times to make preemptive strikes in self-
defense. n160 Al Qaeda was present in Yemen, and had previously struck a U.S. target in 
Yemen (the October 2000 attack on the U.S.S. Cole in Yemeni waters, which killed 17 
American sailors). The U.S. had evidence that al Qaeda operatives in Yemen were 
planning another attack on U.S. interests. Article 51 of the U.N. Charter declares that 
states have an "inherent right of individual or collective self-defence if an armed attack 
occurs against [them], until the Security Council has taken measures necessary to 
maintain international peace and security." n161 The missile attack on the al Qaeda 
suspects in Yemen was just such a permissible act of self-defense, allowed under both the 
U.N. Charter and the law of armed conflict. Alternatively, argued the U.S., the doctrine 
of preemptive self-defense is unnecessary, because the mere presence of the enemy - al 
Qaeda - in Yemen automatically rendered Yemen part of the conflict zone, in which the 
U.S. could legitimately take military action against enemy combatants. n162  

Here too, many in the human rights law and international law communities protested. 
n163 Amnesty International, for example, ignored the argument relating to preemptive 
self-defense (which has been widely criticized on the grounds that the use of force in self-
defense should only be permitted to ward off an "imminent" threat), n164 and argued 
simply that the laws of armed conflict were not applicable to the Yemeni missile strike:  

Under existing international humanitarian law, it is not possible to have an international 
armed conflict between a state on the one hand and a nonstate actor on the other, should 
the armed group not form part of the armed forces of a Party to the Geneva 
Conventions... . There is no armed conflict between the U.S. and Yemen, and the Yemeni 
Government clearly cooperated in the air strike. In addition, there is no internal armed 



conflict between the government of Yemen (with the support of U.S. forces) and al-
Qa'ida. Accordingly, the proper standards applicable to this situation were law 
enforcement standards ... . n165  

If law enforcement standards, rather the law of armed conflict, controlled, then the 
missile strike takes on a different and more sinister character. As Amnesty International 
put it, "if the attack was a deliberate killing, in lieu of arrest, in circumstances in which 
the men did not pose an immediate threat, the killings would amount to extrajudicial 
executions in violation of international human rights law." n166 Presumably, such 
extrajudicial killings would also violate Yemeni law, and they would certainly violate 
U.S. law, particularly with regard to the U.S. citizen who was killed in the attack. As 
suggested in the previous section, it goes without saying that in normal times, the U.S. 
government's executive branch cannot kill a criminal suspect in lieu of arresting and 
trying her.  

Here again, I think there is no single "legal" answer. The approach taken by Amnesty 
International rests on a traditional, if formalistic, reading of the law of armed conflict; the 
approach of the U.S. also rests on a plausible, if flexible, reading of the law of armed 
conflict n167 and the U.N. Charter. n168 The policy choice made by the Bush 
administration can nonetheless be questioned and criticized, however, for just as the 
breakdown of the boundaries between crime and conflict has potentially staggering 
implications, so too does the breakdown of the spatial boundaries between zones of 
conflict and zones of peace. If there is no place on earth where the U.S. cannot 
legitimately use military force at any time, without warning, other states will claim the 
same rights, and we risk an escalating spiral of unconstrained violence - precisely what 
the creators of the U.N. Charter system sought to avoid. n169  

As suggested in the previous section's discussion of the breakdown of the boundary 
between crime and conflict, this breakdown of spatial boundaries also has potentially 
breathtaking domestic consequences. If the mere presence of a suspected al Qaeda 
operative is sufficient to render any place a zone of armed conflict, in which the law of 
armed conflict trumps other legal regimes, what legal principles would prevent the U.S. 
government from preemptively killing - on U.S. territory - any U.S. citizen suspected of 
aiding al Qaeda?  

D. War Without End: Temporal Boundaries  

Only the dead have seen the end of war.  

- Douglas MacArthur, May 12, 1962. n170  

The lamps are going out all over Europe: we shall not see them lit again in our lifetime.  

- Edward Grey, Aug. 3, 1914. n171 The laws of armed conflict traditionally 
conceptualize conflict as bounded temporally as well as spatially. Spatially, there were 
zones of war, in which the laws of armed conflict applied, and zones of peace, in which 



ordinary domestic law and international law applied. Temporally, the laws of armed 
conflict draw a sharp distinction between armed conflict on the one hand, and the 
"cessation of hostilities"--peace - on the other hand. This distinction reflects customary 
understanding: wars are exceptional events, not the norm; they have a beginning and an 
end. Some are quite short (the Six-Day War between Israel and Egypt, Jordan, and Syria, 
for example), and others are relatively long (World War II lasted for six years in Europe). 
n172 But in the traditional paradigm, war is clearly defined, marked by the formal 
surrender of the defeated parties or by an armistice or other peace agreement. Thus, we 
celebrate "V.E. Day" or "Armistice Day" to memorialize the end of hostilities. While, as 
a practical matter, hostilities sometimes continue for a short time after the "end" of a war 
(in World War II, some isolated groups of soldiers did not receive word of the war's end 
until weeks or even months later, and therefore kept fighting even after the formal end of 
the war), n173 as a legal matter, wars end when the opposing parties formally agree to 
stop fighting.  

Here again, the "war on terrorism" renders the traditional temporal distinctions between 
war and peace less salient. It is not simply that we do not know when the war on terror 
will end; no one, during a war, can ever say with certainty just when the war will end, 
and prewar prognostications are often badly off-base. It is that by its nature, the war on 
terrorism is unlikely ever to end. Since the enemy in the war on terrorism is shadowy and 
shifting, and since it seems overwhelmingly likely that the U.S. will face terrorist threats 
for decades to come, even if all currently living al Qaeda members are apprehended or 
killed, there is no obvious point at which the U.S. will be able to declare victory and end 
the conflict. For that matter, since al Qaeda is not a state, it is not obvious that al Qaeda 
can formally surrender or enter into a peace agreement. And since we apparently lack any 
means of formal communication with al Qaeda's leadership - assuming al Qaeda even has 
a command hierarchy similar to that of a state or regular army - there is no clear way to 
negotiate with al Qaeda even if we wanted to do so. What this means is that we today 
face the literal prospect of war without end.  

The erosion of the temporal boundaries between war and nonwar has particular 
significance for prisoners of war and other detainees. Although POWs are immunized for 
their actions as combatants, they can be lawfully detained by opposing forces, and kept in 
detention until the end of the war. "After the cessation of active hostilities," however, the 
Third Geneva Convention requires that they be "released and repatriated without delay." 
n174 So far, as will be discussed below, the U.S. has declined to grant POW status to 
detainees of the war on terror. n175 But should the U.S. or other nations detain lawful 
enemy combatants in the course of the war on terrorism and declare them to be prisoners 
of war, they should release and repatriate these captives after the cessation of hostilities. 
If there is no point at which hostilities have unequivocally ceased, however, there is no 
point at which prisoners of war can expect to be released, and they might find themselves 
trapped in limbo indefinitely. n176  

In practice, this is the fate of the hundreds of detainees now held at the U.S. military base 
in Guantanamo, Cuba. n177 Although the U.S. government insists that the detainees are 
unlawful combatants rather than prisoners of war with combatant immunity, and that it 



therefore has the legal right to try and punish the detainees in military tribunals, it only 
recently initiated proceedings to try any of the detainees (and has announced plans to try 
only a tiny handful of the more than six hundred still detained). n178 If there were any 
way to predict a clear end to the war on terrorism, the U.S. would likely either try the 
detainees, release them as part of some peace agreement, or some mix of the two. n179 
As it stands, however, the indefinite nature of the conflict means that these detainees may 
remain in detention indefinitely, neither charged nor released, n180 with no access to 
counsel n181 and no international or judicial monitoring of conditions. n182 After 
several years of intensifying international criticism, the Defense Department recently 
began to provide Guantanamo detainees with "administrative reviews" to determine 
whether or not they are unlawful combatants. The reviews involve little process, 
however, and detainees are not entitled to lawyers. n183  

The disintegration of the temporal boundaries distinguishing times of war from times of 
peace has other implications as well. As later sections of this article will discuss, there are 
many kinds of government actions, both domestic and international, that might be 
tolerable for a finite period of time, but that would be intolerable were they to last 
forever. n184  

E. We Are All at War: Distinctions Between Persons  

The war on terrorism has also eroded the already problematic distinctions between 
various categories of persons. The boundary between civilians and combatants is one of 
the oldest and most hallowed distinctions in the law of armed conflict. Although civilians 
can sacrifice their right to the protection of the law of armed conflict by taking part in the 
hostilities (as spies, saboteurs, or partisans, for instance), they are normally protected in 
times of war. The law of armed conflict prohibits the intentional targeting of civilians, 
and Common Article 3 of the Geneva Conventions implicitly makes this prohibition 
applicable even to those armed conflicts "not of an international character": it declares 
that parties to the conflict must refrain from "violence to life and person, in particular 
murder of all kinds, mutilation, cruel treatment and torture" with regard to "persons 
taking no active part in the hostilities." n185 Failure to respect this general prohibition 
against the intentional targeting of civilians constitutes a war crime. Depending on 
whether a conflict is "international" or "internal," civilians also benefit from a range of 
other protections. n186  

Needless to say, there have been longstanding debates about the definition of "civilian" 
and the meaning of the phrase "taking no active part in the hostilities." Different states 
have adopted slightly different approaches, with the debate revolving around questions 
such as whether civilians working in munitions plants can be permissibly targeted, 
whether civilians working in television stations used by enemy states for propaganda 
purposes can be targeted, whether civilian employees of the military can be targeted, and 
so on.  

To some extent, commentators have also questioned the basic analytic assumptions 
embedded in the distinction between civilians and combatants: the distinction appears to 



assume that uniformed combatants can be targeted because their sole and inherent 
professional purpose is to cause harm to the enemy, and they do in fact cause direct harm 
to the enemy, while civilians either cause no harm to opposing forces or cause only 
indirect harm.  

This distinction, too, rests on certain anachronistic assumptions about the nature of armed 
conflict. If the paradigmatic battle imagined by the framers of the Geneva Conventions 
was one fought by opposing uniformed armies on a large plain, with civilians tucked 
away safely far behind the front lines, it made sense to posit a clear distinction between 
civilians and combatants. In fact, even the battles of the nineteenth century rarely fit this 
paradigm, and modern conflict fits this paradigm still less well. In guerilla warfare, 
combatants deliberately seek to blend into the civilian population. Even in modern 
conflicts that do not involve guerilla fighters, civilians not only produce the foods and 
supplies that keep armies going, they also create and maintain the technologies of war. 
They may vote for politicians who favor particular wars or wartime policies, or give 
money to support such policies. Civilian computer technicians thousands of miles away 
from battlefields may work side by side with uniformed soldiers to program and 
troubleshoot missile guidance or military communication systems. And with modern 
technologies such as long-range missiles and unmanned missile-bearing planes, the 
distance between the "front" and the "rear," if such terms remain meaningful at all, may 
be half the globe.  

Furthermore, the distinction between "directly" and "indirectly" causing harm to an 
opposing party is mainly artificial. It is not obvious that there is any moral distinction, for 
instance, between an avid civilian supporter of Slobodan Milosevic's ethnic cleansing 
policies (who voted for Milosevic and perhaps donated money to his causes) and a young 
conscript in Milosevic's army. The civilian may have taken active steps to further and 
support Milosevic's brutal policies, but would still be entitled to protected status under 
the laws of armed conflict. The military conscript might actively oppose Milosevic and 
seek to avoid participation in combat, but he would be a legitimate target of opposing 
forces.  

The war on terrorism renders the lines between civilians and combatants still more 
incoherent. Terrorists generally do not work for a state. Like guerilla fighters, they do not 
wear uniforms or openly acknowledge their identities, and they seek to blend in with 
civilian populations.  

Moreover, many terrorists may never play any "direct" role in attacks. Of course, 
Mohammed Atta and the other eighteen September 11 hijackers clearly engaged in acts 
of direct violence against the United States, and if we use a law of armed conflict 
paradigm, rather than a criminal law paradigm, to address September 11, it would clearly 
have been lawful for the U.S. to have tried Atta for war crimes had he survived. 
Likewise, if there is an armed conflict between the U.S. and al Qaeda, it is lawful for the 
U.S. to target al Qaeda operatives actively engaged in attacks on the U.S. - in Yemen or 
anywhere else. But what about the dozens or thousands of people around the world who 
are al Qaeda sympathizers and supporters, yet have no formal "rank" or title, and whose 



support never comes close to engaging in actual violence? Is an American clerk who 
obtained false identification for a September 11 hijacker a civilian, or a combatant? 
Would it matter if she was unaware of the planned attacks, but sympathized with al 
Qaeda's broader aims? Were the wives of the married September 11 hijackers civilians or 
combatants? Are employees of charitable organizations that allow some funds to be 
diverted to al Qaeda combatants or civilians? Applying the law of armed conflict to 
terrorism, there is no obvious way to decide.  

The distinction between civilians and combatants is somewhat analogous to another 
important distinction between persons: the distinction between lawful and unlawful 
combatants. Lawful combatants are immunized for their acts of violence during the 
conflict, assuming those acts of violence otherwise comport with the law of armed 
conflict. If captured, they must be treated as prisoners of war. They cannot be punished, 
and they must be released at the end of the conflict. Unlawful combatants, in contrast, are 
combatants who in one way or another violate the law of armed conflict, either by failing 
to comply with formal definitions of lawful combatants or by committing a war crime. If 
unlawful combatants are captured, they may be tried and punished, either by regular 
courts or by military tribunals. n187  

Under the law of armed conflicts, to be considered "prisoners of war," combatants who 
are members of militias or other volunteer corps must be "commanded by a person 
responsible for his subordinates," have a "fixed distinctive sign recognizable at a 
distance" (e.g, a uniform, banner, or other sign by which combatants can be distinguished 
from civilians), and "[carry] arms openly," in addition to otherwise complying with "the 
laws and customs of war." n188 The Bush administration has apparently interpreted this 
to mean that all al Qaeda operatives are inherently unlawful combatants, since they 
neither wear uniforms nor carry arms openly. n189 As a result, the Bush administration 
has refused to grant prisoner of war status to any of the hundreds of people currently 
detained at Guantanamo Bay. The Bush administration has also insisted that members of 
the Taliban fighting forces captured during the fighting in Afghanistan are similarly not 
lawful combatants, evidently on the grounds that Taliban fighters wore no uniforms and 
did not always bear arms openly. n190 The administration has also argued, with regard to 
both al Qaeda and Taliban detainees, that since neither the Taliban, as such, nor al Qaeda, 
as such, abide by "the laws and customs of war," all members of both groups are 
unlawful combatants. n191  

These arguments have been challenged by a range of commentators, from human rights 
groups and scholars to foreign diplomats and military lawyers. n192 With regard to al 
Qaeda detainees, the administration's case is strong, but it nevertheless seems problematic 
to declare, by fiat, that all suspected al Qaeda members are unlawful combatants. 
Hypothetically, some al Qaeda supporters might claim to have worn recognizable signs 
or to have carried arms openly, and Article 5 of the Geneva Convention on Prisoners of 
War requires that "should any doubt arise as to whether persons, having committed a 
belligerent act and having fallen into the hands of the enemy ... [are lawful combatants], 
such persons shall enjoy the protection of the present Convention until such time as their 



status has been determined by a competent tribunal." n193 However, the United States 
has held no Article 5 hearings to determine the status of Guantanamo detainees. n194  

The administration's case for regarding Taliban detainees as per se unlawful combatants 
is weaker. The Taliban was Afghanistan's de facto government, and its armed forces were 
thus a regular army. For the most part, Taliban forces did carry arms openly, and while 
they wore no uniforms in the Western sense, apparently they normally wore distinctive 
black turbans. n195 The Taliban allegedly committed numerous violations of the laws 
and customs of war (for example, targeting civilians), but as the Lawyers Committee for 
Human Rights has noted, "the blanket labeling as "unlawful' of an entire nation's regular 
army because of a practice of even widespread war crimes is unprecedented." n196 As 
with the al Qaeda detainees, the United States has not afforded any of the Taliban 
detainees at Guantanamo Bay Article 5 hearings to determine their status. n197  

It should be noted that the rules for determining the lawfulness or unlawfulness of a 
combatant are themselves archaic and arguably biased in favor of wealthier armies. The 
notion that "lawfulness" might hinge, for instance, on the wearing of "fixed distinctive 
signs" is odd; again, the classic paradigm, with its images of bugles and banners, does not 
accord well with the realities of modern conflicts, in which the rag-tag soldiers of third-
world states and militias may simply lack the resources to wear anything resembling a 
uniform. Here, the law of armed conflict offers a set of chivalric rules that favors those 
with more resources. n198  

In the war against terrorism, the U.S. has so far insisted that it recognizes no lawful 
enemy combatants at all. n199 This position also has troubling and far-reaching 
implications. The U.S. government has detained U.S. citizens as "unlawful combatants," 
n200 and it has also detained foreign children as young as thirteen at Guantanamo. n201 
The refusal of the U.S. government to place limits on the categories of people who may 
be detained indefinitely - without being charged and without any of the protections 
accorded either to POWs or to criminal defendants - is worrisome, particularly in the 
absence of clear spatial or temporal limits to the war on terror. n202  

The increasing blurriness of the distinction between lawful and unlawful combatants has 
also created a slippery slope problem. The Bush administration has used the genuine 
ambiguity about what rules should govern which persons to assert that there is also 
ambiguity over whether detainees can subjected to interrogation methods such as 
hooding, sleep deprivation, use of dogs, sensory deprivation, nudity, and the placement of 
prisoners in painful positions for extended periods. In fact, international law makes it 
clear that torture and cruel or inhumane treatment of detainees is prohibited regardless of 
the detainees' status. n203  

F. The Boundaries Between National Security and Domestic Affairs  

Inter armes, silent legis. [In time of war, the law is silent].  



- Cicero n204 If recent events have rendered less and less coherent many of the time-
honored distinctions drawn by the law of armed conflict, they have had a similar impact 
on the customary domestic jurisprudential distinction between matters affecting "national 
security" and matters that are entirely domestic in nature. As discussed in Part II, U.S. 
courts have traditionally granted far greater deference to the government (particularly the 
executive branch) when national security is at stake. On the whole, U.S. courts have 
effectively accorded the government something roughly analogous to "combatant 
immunity" when it comes to actions taken in furtherance of national security. Thus, 
courts have generally permitted government restrictions on individual liberties in 
response to wars and other urgent threats to national security, even when the same 
restrictions would not have been permissible absent such national security justifications.  

This judicial deference rests in part on structural assumptions derived from the 
Constitution. Congress and the executive are jointly charged with carrying out foreign 
and military affairs, n205 and the judiciary has generally taken the view that these 
branches of government are far better placed than the judiciary to make the difficult 
judgments called for in "external" matters, n206 particularly those that relate to national 
security threats (including judgments as to the very existence of a threat). The President, 
as Commander-in-Chief, is therefore accorded particular deference when it comes to 
matters affecting the security of the nation.  

The traditional judicial willingness to defer to government judgments on national security 
issues also derives from something else, however: the assumption that cases involving 
national security matters will be the exception, rather than the norm. This assumption 
makes intuitive sense. Courts always engage in balancing tests when evaluating 
government incursions on individual rights, and when the government interest in 
infringing on protected rights is particularly urgent, courts may legitimately feel that this 
urgency tips the balance in favor of the government. There are many restrictions on 
individual rights that may be necessary and tolerable on an emergency basis, provided 
that they do not go on indefinitely. n207  

Like the distinctions drawn by the law of armed conflict, the distinction between national 
security and internal affairs has always been contested. At times, courts have subjected 
government actions undertaken in the name of national security to great scrutiny and 
refused to uphold them. More often, though, the courts have deferred to the government, 
although scholars and activists have always challenged these court decisions. n208 
History strongly suggests, however, that deference to government claims of national 
security imperatives has often led courts to uphold government actions that in hindsight 
appeared unjustified. Indeed, history has revealed numerous cases in which government 
officials have knowingly misrepresented the nature of the threat to the courts. n209  

The new U.S. "war on terrorism" is rendering judicial efforts to distinguish between 
national security cases and "ordinary" domestic issues ever more difficult, so much so 
that judicial line-drawing efforts appear almost completely arbitrary. If all acts of 
terrorism - -or acts of support for terrorism - -constitute acts of war, and if the war on 
terror has neither spatial nor temporal boundaries, then arguably almost anything might 



be said to implicate national security concerns, including actions that would ordinarily be 
construed as simple crimes. Thus, the government has argued that even U.S. citizens who 
are suspected of aiding al Qaeda can be detained and held indefinitely as unlawful enemy 
combatants rather than charged with a crime and offered the usual protections 
constitutionally guaranteed to all criminal suspects.  

In Hamdi v. Rumsfeld, n210 the Supreme Court struggled to address these arguments in 
the context of the detention of U.S. Citizen Yaser Hamdi. According to the government, 
Hamdi was detained by U.S. allies in the Northern Alliance during the war in 
Afghanistan and subsequently handed over to U.S. authorities. n211 The Department of 
Defense designated Hamdi an "unlawful combatant," and detained him without charge 
beginning in 2001. n212 In 2003, the Fourth Circuit upheld the government's detention of 
Hamdi, citing the Supreme Court's traditional "great deference to the political branches 
when called upon to decide cases implicating sensitive matters of foreign policy, national 
security, or military affairs," n213 and noting that the executive "is best prepared to 
exercise the military judgment attending the capture of alleged combatants." n214 To the 
Fourth Circuit, a two-page affidavit from a Defense Department civilian official asserting 
that Hamdi was an unlawful combatant was deemed sufficient to justify his indefinite 
detention without charge, access to counsel, n215 or any opportunity to challenge the 
government's factual assertions. n216  

The Supreme Court was less willing than the Fourth Circuit to defer wholly to the 
government, but the Justices were unable to agree on much beyond the notion that U.S. 
citizens retain at least some rights even in times of war. On the one hand, the Court 
issued a stinging reprimand to the Bush administration, insisting that "a state of war is not 
a blank check for the President when it comes to the rights of the Nation's citizens," and 
declaring that Yaser Hamdi had to be permitted to challenge his detention. n217 On the 
other hand, the Court did not say specifically how Hamdi should be permitted to 
challenge his detention, commenting merely that "a citizen held in the United States as an 
enemy combatant [must] be given a meaningful opportunity to contest the factual basis 
for that detention before a neutral decisionmaker," n218 leaving open the possibility that 
Hamdi might be entitled only to a sort of "due process lite." A wide range of questions 
result: should Hamdi and others similarly situated be able to cross-examine witnesses and 
consult freely with counsel? What should be the standard of proof needed to hold a 
person as an enemy combatant? What constitutes a "neutral decisionmaker"? Would an 
alleged enemy combatant who failed to persuade a "neutral decisionmaker" of her 
innocence be entitled to appeal, and if so, to whom? Despite the ringing rhetoric in 
Justice O'Connor's majority decision, the practical effect of Hamdi was to toss the ball 
back into the executive branch's court, leaving the government free to decide how much 
due process is enough.  

In the related case of Jose Padilla, the Supreme Court similarly passed up an opportunity 
to decisively rein in executive power. Padilla, like Hamdi a U.S. citizen, was arrested in 
Chicago in May 2002. n219 He was initially held as a federal material witness whose 
testimony might be relevant to other terrorism-related investigations. n220 Federal 
officials told the press that Padilla was in contact with al Qaeda and had planned to create 



a so-called "dirty bomb." n221 A month after his initial detention, the President 
designated Padilla an "enemy combatant" (and presumptively an unlawful combatant). 
n222 Padilla was transferred to military custody where he has remained ever since. The 
government has not charged Padilla with any crime, has asserted that he has no right to 
counsel, and has not said whether or not Padilla will eventually face charges before a 
military commission of any sort. n223  

The District Court of the Southern District of New York ordered the government to give 
Padilla access to counsel so that he could challenge the evidence on which he had been 
declared an enemy combatant, although the U.S. government refused to comply with the 
court's order. n224 But the district court nevertheless accepted the government's 
argument that if a U.S. citizen is an enemy combatant, then she can be held indefinitely 
without charge. n225 The court agreed that national security concerns merit great 
deference to the government's judgment of the appropriateness of using the "war" 
paradigm rather than the "crime" paradigm. n226 Further, the court agreed that the 
government need not prove beyond a reasonable doubt that Padilla qualifies as an enemy 
combatant: according to Judge Michael Mukasey, the government need only provide 
"some evidence" to support such a designation. n227  

The district court's decision was reversed by the Second Circuit Court of Appeals in 
December 2003. n228 The Second Circuit refused to defer to the executive branch's 
determination that Padilla was an "enemy combatant," insisting that the President has no 
power to declare a U.S. citizen an enemy combatant when the citizen was seized inside 
the U.S. n229 The reach of this decision is unclear however. First, the Second Circuit 
noted explicitly that its holding is not necessarily in conflict with the Fourth Circuit 
decision in Hamdi, since the Fourth Circuit "directly predicated its holdings on the 
undisputed fact that Hamdi was captured in a zone of active combat in Afghanistan." 
n230 This limits the holding in Padilla to U.S. citizens detained on U.S. soil.  

Furthermore, the Second Circuit based its holding on the principle that inherent executive 
powers do not extend to the designation of U.S. citizens as enemy combatants when they 
are captured on U.S. soil. n231 The Second Circuit suggested, however, that Congress 
would have the power to authorize such presidential actions: "The Constitution envisions 
grave national emergencies and contemplates significant domestic abridgements of 
individual liberties during such times ... . [but] the Constitution lodges these powers with 
Congress, not the President." n232 Given congressional compliance in the war on terror - 
for example the passage of the USA PATRIOT Act in 2001 by a Senate vote of 99-1 - 
this holding does little to limit government prerogatives or safeguard constitutional rights.  

The Supreme Court granted certiorari in Padilla, but ultimately declined to rule on the 
merits, instead reversing and remanding on the grounds that suit had been brought in the 
wrong jurisdiction. n233 Logically, if Hamdi (allegedly captured on a foreign battlefield) 
is entitled at least to an opportunity to contest his detention before a neutral decision 
maker, then Padilla (detained in Chicago) can surely be entitled to no less. The Court's 
unwillingness to rule on the merits in Padilla underscores the Court's queasiness about 
squarely confronting claims of executive power.  



The various cases arising out of Guantanamo Bay raise similar questions about the 
willingness of the judiciary to meaningfully limit government powers in times of national 
security crisis. n234 In Al Odah v. United States, n235 the plaintiff challenged the 
constitutionality of the government's detention of hundreds of "enemy aliens" at a U.S. 
military base in Guantanamo Bay, Cuba. While acknowledging the possibility that the 
Guantanamo detainees might not in fact qualify as "enemy aliens," n236 the D.C. Circuit 
dismissed the constitutional challenge for lack of jurisdiction. The D.C. Circuit, holding 
that the Guantanamo military base is not on U.S. sovereign territory, n237 relied on 
Johnson v. Eisentrager to assert that "constitutional rights ... are not held by aliens outside 
the sovereign territory of the United States, regardless of whether they are enemy aliens." 
n238 The Supreme Court reversed the D.C. Circuit in Rasul v. Bush, but in a laconic 
decision that was strictly limited to the jurisdictional question, deferring all substantive 
questions about the status and treatment of the Guantanamo detainees. n239  

Although rights advocates were relieved by Hamdi, Padilla, and Rasul, it remains unclear 
whether the Supreme Court will impose any effective limits on government actions in the 
war on terror. In these three major cases, the Court did little to constrain executive power 
in practice. In light of past precedents, it seems unwise to predict the dawning of a new 
era of Court scrutiny of government actions undertaken in the name of national security. 
Ominously, the Court has denied certiorari in a number of other cases that raise related 
issues about the limits on government power post-9/11, including Center for National 
Security Studies v. United States Department of Justice, n240 North Jersey Media Group, 
Inc. v. Ashcroft, n241 and M.K.B. v. Warden, n242 all of which involved challenges to 
lower court decisions deferring to government judgments about the need for secrecy in 
connection with post-9/11 detentions.  

The general judicial willingness to defer to the government in these and other recent 
cases has been widely criticized, n243 and understandably so - the implication of these 
decisions is that all barriers between internal and external, international and domestic, 
war and peace, and crisis and normalcy have broken down, and even the most 
fundamental constitutional rights may be abrogated by the U.S. government upon a 
simple claim that the law of war is applicable, rather than ordinary criminal and 
constitutional law. Nonetheless, troubling though this is, it cannot credibly be claimed 
that the judicial deference to the government in these recent cases is either irrational or 
indefensible (as opposed to unwise). The main problem lies not in the government or the 
judiciary's application of the relevant legal principles. The main problem lies with the 
legal categories themselves.  

IV. Implications: War Everywhere; Rights Nowhere  

All the boundaries lying between the two worlds of war and non-war, of military and 
non-military, will be totally destroyed ... .  

-Qiao Liang & Wang Xiangui, Unrestricted Warfare n244 So far, I have argued in this 
article that the changing nature of international security threats has caused the breakdown 
of most of the basic distinctions taken for granted by the laws of armed conflict and by 



that body of domestic U.S. jurisprudence that deals with national security issues. The 
changing nature of conflict and threat - -in particular the rise of global terrorism - -has 
eroded the customary boundaries that separate war and peace, civilians and combatants, 
lawful and unlawful belligerents, national security issues and domestic issues. As a result, 
it is becoming more and more difficult to know how to characterize, as a matter of law, 
the kinds of threats that increasingly face the U.S. and other nations, and it is therefore 
becoming harder and harder to determine the appropriate legal responses to these threats. 
The old categories have lost their analytical and moral underpinnings, but we have not 
yet found alternative paradigms to replace them.  

The human rights, civil rights, and international law communities have not squarely 
confronted this problem. By and large, these communities have been inclined to argue 
that the Bush administration is wrongly construing and applying the law of armed 
conflict: e.g., that the government has wrongly categorized Yemen as part of the conflict 
zone; that it has wrongly characterized the Guantanamo detainees as unlawful combatants 
rather than prisoners of war; that it has wrongfully categorized the September 11 attacks 
as an armed conflict rather than a crime, and so on. This critique rests on plausible but 
formalistic readings of the applicable law. (And ironically, in other contexts, prior to 
September 11, these same communities have insisted on the importance of flexible and 
progressive readings of international law, particularly in regard to the law of armed 
conflict). n245  

This formalist critique overlooks the fundamental underlying problem, however. For the 
most part, the problem is not that the Bush administration has misread or misapplied the 
law; in most cases, there is little basis for asserting this. n246 The deeper problem is that 
the Bush administration is applying a body of law that is anachronistic in its categories 
and assumptions to novel developments that were never even imagined by the drafters of 
the Geneva Conventions. These anachronistic categories and assumptions, applied to the 
struggle against terrorism, lead not implausibly to the conclusions the Bush 
administration has drawn. They do not compel the legal conclusions of the Bush 
administration, but neither do they offer a firm basis for regarding the administration's 
conclusions as unlawful.  

Once again, of course, to say that the administration's interpretations of the laws of armed 
conflict are plausible is neither to support the policy decisions that underlie the choice of 
legal paradigms, nor to accept as inevitable or appropriate all of the consequences that 
flow from this choice. The human rights and civil rights law communities have been 
rightly dismayed by the consequences of the recent U.S. government actions that flow 
from the decision to conceptualize terrorism as "war" rather than "crime." In effect, the 
decision to make use of legal paradigms relating to armed conflict have brought us into 
the era of "war everywhere," and rather than a war to end all wars, we are now in a war 
without end. But because the traditional distinctions drawn by the law of armed conflict 
lose their analytic force when applied to the "war on terror," we are also in a war where, 
more or less, anything goes.  



If the war knows no geographical or temporal boundaries, if no one deemed an enemy 
enjoys any of the protections envisioned by the law of armed conflict, and if the line 
between terrorist combatants and terrorist civilians makes no sense, then there are very 
few legal constraints on U.S. behavior abroad. U.S. forces can attack, capture, detain, and 
kill with impunity, subject, of course, to political and diplomatic constraints, but virtually 
unfettered by legal constraints. To be sure, it is true that even in earlier periods, there has 
been no effective international legal enforcement mechanism able to restrain U.S. 
behavior abroad in matters relating to national security. Nonetheless, the U.S. has to a 
significant degree internalized the law of armed conflict, and willingly accepted the 
constraints that flow from this body of law. n247 Now, however, the law of armed 
conflict appears to dictate very few constraints, either internal or external, and this has 
had a spillover effect on other areas of the law that do contain clear guidelines, such as 
prohibitions on torture.  

The erosion of traditional boundaries has left U.S. behavior abroad alarmingly 
unconstrained, and it has also left U.S. government behavior relatively unconstrained 
domestically. Faced with the perpetual threat of terrorism, the U.S. government has every 
incentive to restrict civil liberties at home and to treat the home front as a war zone when 
doing so suits governmental purposes. As a result, the government claims the right to 
strip even U.S. citizens of all constitutional protections on the basis of unreviewable 
executive branch assertions that a citizen is an "enemy combatant." With courts so far 
adhering, for the most part, to traditional canons of judicial deference to government 
actions undertaken in the name of national security, n248 here, too, anything goes.  

V. What Can Be Done? Human Rights Law as a Basis for Critique  

I have argued here that the law of armed conflict is of little use in placing constraints on 
the war on terror. The law of armed conflict, which has long been criticized as based on 
unrealistic conceptions of conflict, has now been undermined almost completely by the 
rise of a new kind of armed conflict, which is one never envisioned by the drafters of the 
Geneva Conventions. As a result of the conundrums posed by the rise of global terrorism 
and similar asymmetrical threats, states such as the U.S. can technically comply with the 
law of armed conflict, while in fact evading most of the constraints that the law of armed 
conflict intended to place on states. Likewise, most of the rights and persons that the law 
of armed conflict intended to protect are no longer protected, since the U.S. can plausibly 
claim that in this war, which is everywhere and forever, no enemies are lawful 
combatants and few people are truly civilians. Domestically, the war on terror gives the 
U.S. government virtual carte blanche to restrict even the most seemingly entrenched 
constitutional rights with, for the most part, judicial acquiescence.  

In the longer run, this problem can only be solved through a radical reconceptualization 
of national security law and the international law of armed conflict. Just as the 
international community has come together in unprecedented ways to create an 
international landmines treaty, a treaty creating an international criminal court, and to 
modify the laws of armed conflict in other ways (such as through the Optional Protocol to 
the Convention on the Rights of the Child on the Involvement of Children in Armed 



Conflict n249), so too the international community might be able to come together to 
reconsider the Geneva Conventions once more.  

I do not expect this to happen soon, however; the current U.S. administration would 
almost certainly be opposed to any such enterprise, just as it has been opposed to the 
International Criminal Court and a range of other recent international legal innovations. 
What is more, if the U.S. nevertheless participated in such an enterprise, its interventions 
might not be for the best, from a rights perspective. In the shorter run, human rights and 
civil rights law advocates need to find some other alternative legal basis for critiquing 
U.S. actions, and simultaneously begin the project of reconceptualizing the law of war for 
a new era.  

It would be facile to claim that there is any obvious solution to the dilemmas I have 
outlined in this Article, which will persist for the foreseeable future. Nevertheless, I think 
that international human rights law may offer some partial, interim solutions, and may 
ultimately point the way to reinventing the law of armed conflict.  

Unlike the law of armed conflict, international human rights law applies to all persons at 
all times, regardless of nationality, status, or location, and for the most part, international 
human rights law applies in times of war as much as in times of peace. International 
human rights law offers basic guarantees of due process, equal protection, and humane 
treatment, and suggests an alternative framework for analyzing and critiquing U.S. 
government actions in the war on terrorism.  

Core international human rights norms are laid out in the 1948 Universal Declaration of 
Human Rights. n250 Though it is not itself a legally binding treaty, many of the basic 
principles outlined in the Universal Declaration have since been accepted as norms of 
customary international law that are binding on all states except those that have 
persistently objected. n251 The U.S. and most other states are also party to the 
International Covenant on Civil and Political Rights (ICCPR), n252 which prohibits, 
among other things, arbitrary deprivation of life; discrimination on the basis of race, 
color, sex, language, religion, political opinion, national or social origin; the denial of 
equal protection of the law to any person; arbitrary interference with privacy, family, 
home or correspondence; arbitrary arrest or detention; denial of judicial review of 
detentions; and denial of compensation for unlawful detentions. n253  

The ICCPR does permit states to derogate from some of the rights laid out in the treaty, 
but only "in time of public emergency which threatens the life of the nation and the 
existence of which is officially proclaimed." n254 Any measures taken by a state in 
derogating from obligations under the ICCPR must be limited to those measures "strictly 
required by the exigencies of the situation," and to those measures that "are not 
inconsistent with [a state's] other obligations under international law" and that "do not 
involve discrimination solely on the ground of race, colour, sex, language, religion or 
social origin." n255 Derogating states must formally declare their intention to derogate by 
"immediately informing the other States Parties to the present Covenant." n256  



In any case, even in time of public emergency, the ICCPR prohibits derogation from 
articles 6, 7, 8.1, 8.2, 11, 15, 16 and 18. n257 These articles establish the right to life and 
the right to be free of arbitrary deprivation of life; the right to be free of torture or other 
cruel, inhuman and degrading treatment; the prohibition on slavery, the prohibition 
against ex post facto criminal laws, the right to be treated as a person before the law, and 
the right to freedom of thought, conscience and religion. n258  

Some of the norms articulated in the Universal Declaration, the ICCPR, and other human 
rights law treaties such as the Genocide and Torture Conventions n259 are generally 
accepted as having risen to the status of jus cogens, "peremptory norms" of international 
law that are binding on all states at all times, and that states cannot barter away via treaty 
or other agreement. n260 Although there is some disagreement over precisely which 
international human rights norms have attained jus cogens status, most commentators 
(including the drafters of the Restatement (Third) of the Foreign Relations Law of the 
United States) agree that at a minimum, the norms against genocide; slavery; murder and 
"disappearance" of individuals; torture or other cruel, inhuman, or degrading treatment or 
punishment; prolonged arbitrary detention; and systematic racial discrimination are 
peremptory in nature. n261 These norms are binding at all times, whether in emergency 
situations or not, and whether in armed conflicts or not.  

Thus, the U.N. Committee on Civil and Political Rights (which was established by the 
ICCPR) has observed that despite the derogations permitted in times of emergency by the 
ICCPR, "states parties may in no circumstances invoke [the derogation clauses] of the 
Covenant as justification for acting in violation of ... peremptory norms of international 
law, for instance ... through arbitrary deprivations of liberty or by deviating from 
fundamental principles of fair trial, including the presumption of innocence." n262 The 
Committee has also noted that implicitly, "in order to protect non-derogable rights, the 
right to take proceedings before a court to enable the court to decide without delay on the 
lawfulness of detention, must not be diminished by a State party's decision to derogate 
from the Covenant." n263  

At a time when neither domestic jurisprudence nor the law of armed conflict appears to 
offer a principled and coherent basis for critiquing U.S. government infringements on 
rights resulting from the war on terror, these norms of international human rights law 
may offer a useful alternate framework. n264 They provide an alternative legal yardstick 
against which we can measure the appropriateness of the indefinite detentions at 
Guantanamo, the effectively indefinite detentions of U.S. citizens such as Jose Padilla 
and Yaser Hamdi, and the similar detentions of numerous immigrants in the United 
States. n265  

Thus, although the Geneva Conventions do not clearly preclude the indefinite detention 
of those who the U.S. has declared "unlawful combatants," the indefinite and arguably 
arbitrary nature of the detentions, n266 and the lack of any mechanism for judicial 
review, renders these detentions likely violations of jus cogens norms. Similarly, many of 
the provisions of the USA PATRIOT Act and many executive branch actions would 
appear to run afoul of ICCPR provisions.  



It should be immediately acknowledged that international human rights law is no panacea 
in the present situation. First of all, although human rights law may be of great use in 
evaluating the lawfulness of detentions, international human rights law contains few 
norms that would help determine whether and when the use of military force is justified. 
n267 While the law of armed conflict does not supplant international human rights law in 
times of conflict, neither can international human rights law displace core principles of 
the U.N. Charter or the laws of armed conflict.  

Thus, international human rights law does not provide a satisfying answer to the question 
of whether the U.S. predator drone missile attack on a car full of suspected al Qaeda 
operatives in Yemen was justified. n268 Human rights law forbids murder and the 
arbitrary deprivation of life, but the law of armed conflict permits the killing of enemy 
combatants, including surprise attacks made at moments when the enemy combatants are 
not themselves directly engaged in acts of violence. Perhaps the most that can be said 
about a case such as this is that given the ambiguity of whether the laws of armed conflict 
were applicable, the uncertainty about the identities of some of the car's occupants, and 
the possible existence of alternative means of stopping the car and apprehending its 
occupants, human rights norms suggest that the U.S. should bear the burden (politically 
and diplomatically, if not legally) of making a convincing case that the killings were 
neither arbitrary nor unnecessary.  

A second problem with using international human rights law to address U.S. actions in 
the war on terror is that no international tribunal exists that can determine whether the 
U.S. has violated human rights law and can enforce judgments against the U.S. n269 At 
the same time, the domestic status of international human rights law is unclear. While the 
Supreme Court has historically recognized that international law is part of U.S. law, a 
combination of limiting doctrines (including the "last in time" rule, and the presumption 
that treaties are not self-executing) and judicial ignorance of international law often 
means that courts will not enforce international human rights law, especially against the 
U.S. government. n270  

These problems are real, but I think that there is nevertheless value in using international 
human rights law as a framework for evaluating U.S. government actions in the war on 
terror. International human rights law cannot fill every conceptual gap that results from 
efforts to apply the laws of armed conflict to threats such as terrorism, but something is 
still better than nothing. And although U.S. courts have mostly declined to enforce 
international human rights law directly against the U.S. government, human rights norms 
can and should still inflect the policy discourse. The law of armed conflict is similarly not 
directly enforceable in U.S. courts or in any international tribunals with effective 
jurisdiction over the U.S., but the U.S. government nonetheless acknowledges the 
political importance of justifying U.S. actions as consistent with the law of armed 
conflict.  

U.S. courts have indicated a growing willingness to consider international human rights 
law, at least as one of many relevant factors in determining the justifiability of 
government actions. Thus, in Atkins v. Virginia, the U.S. Supreme Court declared the 



execution of mentally retarded offenders to be a violation of the Eighth Amendment's 
prohibition on cruel and unusual punishment. n271 The Court noted that "within the 
world community, the imposition of the death penalty for crimes committed by mentally 
retarded offenders is overwhelmingly disapproved." n272 The Court based this 
observation mainly on an amicus curiae brief submitted by the European Union, which 
argued that in the European Union and in most states around the world, the practice of 
executing mentally retarded offenders is considered a violation of international human 
rights norms. n273  

Similarly, in Grutter v. Bollinger, Justice Ginsburg's concurrence noted the relevance of 
international human rights standards in evaluating the constitutionality of race-conscious 
affirmative action programs. n274 Likewise, in Lawrence v. Texas, the Supreme Court 
concluded that a state law criminalizing homosexual sex between consenting adults 
violated the Fourteenth Amendment; writing for the majority, Justice Kennedy cited 
decisions of the European Court of Human Rights in support of this conclusion. n275  

Most recently, in Sosa v. Alvarez-Machain, n276 the Supreme Court gave a cautious 
green light to the continued use of 28 U.S.C. 1350 (the "Alien Tort Statute") by foreign 
nationals seeking civil remedies against egregious human rights violators. The Court took 
a narrow approach to determining which human rights violations are actionable under 
1350, limiting 1350 to claims that "rest on a norm of international character accepted by 
the civilized world and defined with a specificity comparable" to the torts recognized by 
the First Congress as violating the law of nations. n277 Despite this narrow approach, the 
decision in Sosa appeared to confirm that violations of such jus cogens norms as 
genocide, torture, and extrajudicial killings fit this standard, and thus create causes of 
action under the Alien Tort Statute. The Sosa decision makes it clear that judges may 
look to evolving international norms as they seek to delineate appropriate claims under 
1350. Perhaps most intriguingly, in Rasul v. Bush, n278 announced one day prior to 
Sosa, the Court affirmed that the alleged enemy combatants detained at Guantanamo can 
use the federal courts to pursue claims under the Alien Tort Statute. Implicitly, this 
suggests that the Court is open to the possibility that foreign nationals detained as terror 
suspects could successfully bring suit against U.S. officials for violations of international 
human rights law.  

It would not be wise to assume from this that U.S. courts will, from now on, consistently 
accept the relevance of international human rights law when evaluating U.S. government 
actions. But these decisions do offer some hope that U.S. courts will be willing to take 
arguments based on human rights law into account if lawyers consistently raise these 
issues. Thus, for instance, litigants seeking to overcome the usual judicial deference to 
the government in matters affecting national security might cite jus cogens norms and the 
ICCPR's approach to derogability as part of an effort to convince courts that, even in time 
of armed conflict, governments still have an international law obligation to respect core 
rights, and to ensure that derogations of rights, when permissible, be limited "to the 
extent strictly required by the exigencies of the situation." n279  

VI. Reinventing the Law of Armed Conflict  



The task of fully reconceptualizing the law of armed conflict is far beyond the scope of 
this article. Nonetheless, in light of core human rights principles, it is possible to imagine 
some salutary changes based upon the experiences of the past decades and, in particular, 
upon the lessons of the post-9/11 "war on terror." A reinvented law of armed conflict 
would have as its twin goals the preservation of life and security and the preservation of 
due process and the rule of law.  

To begin with, a modernized law of armed conflict would abandon the archaic distinction 
between "international" and "internal" armed conflict and the resulting difference in the 
rules that apply. Few scholars would mourn the elimination of this distinction, which has 
long been decried as one that "frustrates the humanitarian purpose of the law of war in 
most of the instances in which war now occurs." n280 In an era in which many conflicts 
are not between two or more states, but are instead between a state and a nonstate actor, 
or between two or more nonstate actors, the old assumptions about state centrality no 
longer serve any purpose. A modernized law of armed conflict should apply to all armed 
conflicts, even those not currently covered even by Additional Protocol II of the Geneva 
Conventions, such as clashes between two insurgent groups, clashes between insurgents 
and police or state-sponsored paramilitary groups (rather than regular military forces), 
and clashes with insurgent forces that have a decentralized command structure or lack a 
territorial base.  

The definition of "armed conflict" should also be explicitly expanded to cover the kinds 
of attacks that well-organized terrorist groups like al Qaeda can undertake. Here, of 
course, one immediately encounters difficulties. Traditionally, nothing in the law of 
armed conflict applies to "situations of internal disturbances and tensions, such as riots, 
isolated and sporadic acts of violence and other acts of a similar nature." n281 This rule 
makes sense in principle; its intention is clearly to leave to domestic and international 
criminal law those acts of violence that fall below a certain threshold. Nevertheless, a 
new law of armed conflict should recognize that when the same organization (state or 
nonstate) is behind repeated and serious acts of politically motivated violence n282 that 
are nonetheless discontinuous in time and space, any party to the conflict may invoke the 
law of armed conflict. There is likely no way to draw a bright-line rule delineating how 
much and how often violence must occur to be sufficient, but a reinvented law of armed 
conflict might include standards and examples to make such determinations easier.  

A new law of armed conflict would also abandon anachronistic definitions of 
presumptively "lawful" combatants. Status as a lawful combatant should not hinge on 
whether a person is "commanded by a person responsible for his subordinates," has a 
"fixed distinctive sign recognizable at a distance" (e.g, a uniform or other sign by which 
combatants can be visually distinguished from civilians), or whether she "carries arms 
openly." n283 Few can meet these requirements in today's conflicts. Even U.S. Special 
Forces soldiers often wear clothing not readily recognizable as "uniforms," n284 and the 
requirement that a combatant carry arms "openly" is meaningless because much killing 
takes place at a distance when weapons cannot be detected by the naked eye. The 
requirement of a clear command hierarchy also fails to take into account the 
decentralized nature of many modern armed groups.  



It would be far better to make combatant status a purely functional question, one that 
hinges not on technicalities, but on the degree to which a person is directly, actively, and 
primarily involved in knowingly or intentionally planning or carrying out acts of 
violence. Here, too, standards are probably more appropriate than rules. The goal is to 
differentiate, for instance, between those who are "incidental" terrorists and those for 
whom terrorism is a primary goal and identity. Thus, it would perhaps have been 
appropriate to treat the September 11 hijackers, had any survived, as combatants, while 
treating the clerks who provided false identification documents to the hijackers as 
criminals.  

Adopting such a functional definition of combatant would not, of course, require that all 
combatants be treated as "lawful" combatants entitled to immunity for their actions. An 
otherwise lawful combatant would lose her entitlement to combatant immunity by 
engaging in substantive violations of the law of armed conflict (through attacks that 
intentionally target civilian populations, or through the use of torture or sexual violence). 
This is an aspect of the law of armed conflict that need not and should not change. 
Combatants who commit war crimes or crimes against humanity should be subject to trial 
and punishment for their acts, whether in civilian courts or military commissions.  

A reconceptualized law of armed conflict would also recognize the importance of due 
process in modern conflicts that have no clear spatial or temporal boundaries. The war on 
terrorism may well be everywhere and forever, but this cannot become a reason to 
permanently deprive suspected terrorists of their freedom or their lives when other 
alternatives exist. Due process is not an all-or-nothing affair. Concretely, this means that 
regardless of the citizenship, place of detention, or circumstances of detention, any 
person detained and asserted to be a combatant by the opposing party should have certain 
minimal due process rights, and these rights should exist regardless of whether military or 
civilian authorities exercise control over the detainee.  

These minimum process rights should include the right to an individualized 
determination of combatant/noncombatant status within a reasonable period of time 
(perhaps three to six months); the right to assistance of counsel in such a hearing (with 
the understanding that the detaining power could require that counsel be drawn from a 
pool of attorneys with appropriate security clearances); the right to periodic review 
hearings (perhaps yearly) to assess the ongoing dangerousness of a detainee and the right 
to counsel at such hearings; the right to be released if a review panel determines that a 
detainee is no longer a threat; the right to a reasonably expeditious trial (whether in a 
civilian court or a fairly constituted military court) if the detaining power designates a 
detainee an "unlawful" combatant on the grounds that she may have committed war 
crimes or crimes against humanity; and the right to appeal any adverse decision, whether 
administrative or judicial.  

None of these due process rights need be particularly burdensome to a detaining power; 
all could be subject to ordinary "reasonableness" requirements. In its recent decisions to 
grant limited access to counsel to Padilla and Hamdi, n285 to release dozens of 
Guantanamo detainees, n286 to permit other detainees a periodic administrative review of 



"dangerousness," n287 and to charge some detainees with war crimes before military 
commissions, n288 the U.S. has effectively acknowledged that providing minimal due 
process rights to detainees is not irreconcilable  with protecting national security 
interests. The U.S. has only made these moves grudgingly and as a matter of discretion, 
however. A reimagined law of armed conflict would grant basic due process to all 
detainees as a matter of right.  

To safeguard these rights, a new law of armed conflict should also require detaining 
powers to permit expanded monitoring of conditions and proceedings by 
intergovernmental and nongovernmental organizations and by the press. Here too, 
detaining powers have a legitimate interest in safeguarding sensitive security-related 
information, but a new law of armed conflict would mandate judicial proceedings if 
necessary to determine the validity of claims regarding the need to limit access to 
detainees or information about detainees. Such proceedings might take place in camera 
and might involve specially trained and cleared judges, but some mechanism for deciding 
questions of access should be adopted. As a general principle, there should be no 
government actions that are not subject to subsequent judicial review, regardless of 
whether or not an armed conflict exists at the time the government actions are taken.  

There are some issues, as Part VI notes, that are not readily resolved by reference to basic 
human rights principles, and for which it is difficult to come up with adequate guidelines. 
Issues concerning the initial decision to use force fall into this category. As noted 
previously, the use of force itself is traditionally governed both by the law of armed 
conflict and by the U.N. Charter. Unfortunately, neither provides clear answers to such 
questions as the legality of the November 2002 U.S. missile attack on al Qaeda suspects 
in Yemen, which killed a U.S. citizen, among others. Once again, a new law of armed 
conflict would have to resort to standards rather than rules. Attacks such as the one in 
Yemen could be justified in the event that they are challenged, but the burden should fall 
on the attacking power to provide some evidence that the targets of the attack were in fact 
actively engaged in planning or carrying out acts of armed conflict, and that relying on 
criminal law rather than on military force to stop the planned violence was not a 
reasonable alternative. n289  

These suggestions for a revamped international law of armed conflict all have 
implications for U.S. domestic jurisprudence. This article has argued that the customary 
U.S. judicial deference to the government in times of war and national security crisis 
provides no safeguards in the context of the war on terror. Court deference to the 
executive and legislative branches in times of crisis has been previously justified on the 
grounds that such deference is temporary, and will cease when the crisis is over. But 
since the war on terror is likely to be with us more or less forever, courts should shift 
from an automatic presumption of deference when national security is invoked to a more 
searching inquiry into the reasonableness of particular government acts.  

Once more, this is an issue of standards rather than rules. Instead of bright-line 
determinations that, for instance, government designation of a U.S. citizen as an enemy 
combatant suffices to deprive the detainee of all constitutional rights, courts should 



instead apply a heightened level of judicial scrutiny to government actions, asking 
whether the transfer of a U.S. citizen to military detention is in fact justified under the 
circumstances. Such a review would inquire into the detainee's own links to the armed 
conflict (the directness and level of her involvement in the hostilities) and also into the 
feasibility of alternative civilian proceedings, placing the burden on the government to 
demonstrate by clear and convincing evidence that the national interest would be 
seriously harmed by charging and trying the detainee for ordinary crimes in the civilian 
court system.  

These suggestions are necessarily preliminary in nature. The law of armed conflict as it 
currently exists is the product of decades of evolution and substantial international 
consensus, and this Article can do no more than suggest the basic outlines of a 
reimagined and modernized law of armed conflict. Nonetheless, although the task of 
reconceptualizing the law of armed conflict is a difficult one, it is not an impossible one, 
as the points outlined above suggest.  

Conclusion  

Many commentators have already remarked on the difficulties of applying the law of 
armed conflict to the kinds of conflict that increasingly predominate in the modern world, 
and many others have struggled to find principled ways of deciding how much of the law 
of armed conflict, if any, is applicable to the war on terror. The threats to human and civil 
rights that flow from the war on terror have also been well documented and passionately 
debated. But the whole of the discourse on these issues has somehow been less than the 
sum of the parts. Few commentators have sought to consider all of these issues at once, 
and as a result the commentaries are fragmented.  

This Article seeks to put all the pieces together in a new way. I have suggested that 
although most commentators are reluctant to accept it, we simply lack an adequate 
international legal paradigm for thinking about the changes brought about by the rise of 
global terrorism. The analytical underpinnings of the core distinctions drawn by the laws 
of armed conflict have broken down, and as a result, this body of law is no longer of 
much practical use in allowing us to determine which rights and persons merit protection.  

The implications of this are far-reaching and troubling; we now face the specter of "war 
everywhere," and, in effect, rights nowhere, at least as far as the laws of armed conflict 
and domestic national security law are concerned. There is no easy solution to this 
problem in the short run, although as I have argued, international human rights law does 
fill some of the gaps and offer an alternative framework for evaluating the legality of the 
war on terror, both internationally and in domestic fora.  

In the longer run, we need urgently to begin to imagine what a new law of armed conflict 
might look like, and I have made some preliminary suggestions here. Although a 
thorough reconceptualization of the law of armed conflict is beyond the scope of this 
Article, I have suggested some of the kinds of safeguards that would be consistent both 
with the need to protect ourselves and others from new kinds of security threats and with 



the need to safeguard basic rights. Reinventing the law of armed conflict in the age of 
terror will not be easy, but it is better to face the challenge directly than to pretend it does 
not exist.  
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Interview with Condoleezza Rice, National Security Advisor, by Tony Snow, Fox News Sunday (Fox 
News television broadcast, Nov. 10, 2002) (transcript available at 
http://www.foxnews.com/story/0,2933,69783,00.html). Rice has also asserted that "we're in a new kind of 
war, and we've made very clear that it is important that this new kind of war be fought on different 
battlefields" and that "no constitutional questions are raised here... . [The killing was] well within the 
bounds of accepted practice ... ." Howard Witt, U.S.: Killing of al Qaeda Suspects Was Lawful, Chi. Trib., 
Nov. 24, 2002, at 1.  
n9. See e.g., Rumsfeld v. Padilla, 124 S. Ct. 2711, 2721-22 (2004) (holding that the commander of the 
naval brig where an alleged "enemy combatant" was held is a proper respondent to the habeas petition); 
Rasul v. Bush, 124 S. Ct. 2686, 2698 (2004) (stating that the district court had jurisdiction to hear the 
habeas challenges of "enemy combatants" held at Guantanamo Bay, Cuba); Hamdi, 124 S. Ct. at 2635 
(holding that due process requires that a U.S. citizen detained in the United States as an "enemy combatant" 
must "be given a meaningful opportunity to contest the factual basis for that detention").  
n10. Arguments for preemptive self-defense, which were also invoked in the context of the 2002 U.S. 
attack in Yemen, also rely on Article 2(4) of the United Nations Charter. U.N. Charter, art. 2, para. 4 
("Members shall refrain ... from the threat or use of force against the territorial integrity or political 
independence of any state.").  
Bush administration lawyers also sought to use the increasing blurriness of law of armed conflict legal 
categories to assert that detainees in the war on terror could be subjected to harsh interrogation techniques, 
some of which constitute torture in the opinion of many outside legal experts. Unlike the various other 
administration arguments discussed above, which rest on loose but plausible readings of the law of armed 
conflict, the argument that harsh interrogation techniques are permissible for suspected terrorists is 
disingenuous. Regardless of which legal paradigm one chooses to invoke (criminal law, the law of armed 
conflict, human rights law, etc.), and regardless of how one categorizes detainees (as POWs, unlawful 
comabatants, criminals, civilians, etc.), the minimum standards concerning humane treatment are 
essentially the same. Common Article 3 of the four Geneva Conventions of 1949 prohibits "cruel treatment 
and torture," as well as "outrages upon personal dignity, in particular, humiliating and degrading 
treatment." Geneva Convention for the Amelioration of the Condidition of the Wounded and Sick in Armed 
Forces in the Field, Aug. 12, 1949, art. 3, 6 U.S.T. 3114, 3116-18, 75 U.N.T.S. 31, 32-34 [hereinafter First 
Geneva Convention]; Geneva Convention for the Amelioration of the Condition of the Wounded, Sick and 
Shipwrecked Members of the Armed Forces at Sea, Aug. 12, 1949, art. 3, 6 U.S.T. 3217, 3220-22, 75 
U.N.T.S. 85, 86-88 [hereinafter Second Geneva Convention]; Geneva Convention Relative to the 
Treatment of Prisoners of War, Aug. 12, 1949, art. 3, 6 U.S.T. 3316, 3318-20, 75 U.N.T.S. 135, 136-38 
[hereinafter Third Geneva Convention]; Geneva Convention Relative to the Protection of Civilian Persons 
in Time of War, Aug. 12, 1949, art. 3, 6 U.S.T. 3516, 3518-20, 75 U.N.T.S. 287, 288-90 [hereinafter Fourth 
Geneva Convention] (I will refer to these conventions collectively as the 1949 Geneva Conventions). The 
Third Geneva Convention (on POWs) contains even stronger prohibitions, as does the Fourth Geneva 
Convention (on civilians). See Third Geneva Convention, supra, art. 4, 6 U.S.T. at 3320-22, 75 U.N.T.S. at 
138-40; Fourth Geneva Convention, supra, art. 4, 6 U.S.T. at 3520, 75 U.N.T.S. at 290. The United States 
has also ratified the Convention Against Torture and Other Cruel, Inhuman, or Degrading Punishment, 
opened for signature Dec. 10, 1984, S. Treaty Doc. No. 100-20, at 19 (1988), 1465 U.N.T.S. 85 (entered 
into force June 26, 1987) [hereinafter Convention Against Torture], and Congress has passed implementing 
legislation making torture a federal crime, 18 U.S.C. 2340-2340A (2000).  
Around the world, numerous courts (including the European Court of Human Rights) have fleshed out the 
meaning of terms such as torture and cruel or inhumane treatment, and there can be no serious 
disagreement that many of the Pentagon's approved interrogation techniques run afoul of international 



standards. See, e.g., Ilascu v. Moldova, App. No. 48787/99 (Eur. Ct. H.R. July 8, 2004) (applying case law 
in ruling on allegations of torture), available at http://www.echr.coe.int.  
n11. See generally Lawyers Comm. for Human Rights, Assessing the New Normal: Liberty and Security 
for the Post-September 11 United States (2003) (arguing that executive orders have bypassed independent 
judicial review and thus violate the principles of the rule of law); William F. Schulz, Tainted Legacy: 9/11 
and the Ruin of Human Rights (2003) (maintaining that current international human rights policy is 
sufficient protection of our security and need not be violated as it has been during the war on terror); Neal 
K. Katyal & Laurence H. Tribe, Waging War, Deciding Guilt: Trying the Military Tribunals, 111 Yale L.J. 
1259 (2002) (arguing that the President does not have the power to unilaterally establish military tribunals 
because the Constitution prohibits the executive from defining a state of war without a congressional 
declaration); Anthony Lewis, Civil Liberties in a Time of Terror, 2003 Wis. L. Rev. 257 (maintaining that 
the executive power should not override constitutional rights in the undeclared war on terror); Kenneth 
Roth, Human Rights, the Bush Administration, and the Fight Against Terrorism: The Need for a Positive 
Vision, in Lost Liberties: Ashcroft and the Assault on Personal Freedom 237 (Cynthia Brown ed., 2003) 
(arguing that the United States' war on terrorism ignores and violates internationally accepted human rights 
protections); David Glazier, Note, Kangaroo Court or Competent Tribunal?: Judging the 21st Century 
Military Commission, 89 Va. L. Rev. 2005 (2003) (arguing that modern military commissions should 
adhere to statutory court-martial procedures).  
n12. See Roth, supra note 11, at 244 (noting that the Bush administration's aggressive stance in the war on 
terrorism threatens personal liberties).  
n13. See, e.g., Gabor Rona, Interesting Times for International Humanitarian Law: Challenges from the 
"War on Terror," 27 Fletcher F. World Aff. 55, 56-58 (2003) (maintaining the importance of existing limits 
to humanitarian law and its application to the war on terror). But see Kenneth Roth, The Law of War in the 
War on Terror, 83 Foreign Aff., Jan.-Feb. 2004, at 2, 2-3 (offering a much more nuanced account of the 
applicability of the international law of armed conflict to the war on terror).  
n14. See, e.g., Amnesty Int'l, Yemen: The Rule of Law Sidelined in the Name of Security 23 (2003) 
("Under existing international humanitarian law, it is not possible to have an international armed conflict 
between a state on the one hand and a nonstate actor on the other, should the armed group not form part of 
the armed forces of a Party to the Geneva Conventions."), available at 
http://web.amnesty.org/library/pdf/mde310062003english/$ file/mde3100603.pdf; see also Michael Ratner, 
Moving Away from the Rule of Law: Military Tribunals, Executive Detentions and Torture, 24 Cardozo L. 
Rev. 1513, 1516 (2003) ("I question whether it is legal or appropriate that nonstate actors be tried by a 
military order in front of a military tribunal when it is apparent that they cannot commit violations of the 
laws of war, other than in a civil war situation."); John C. Yoo & James C. Ho, The Status of Terrorists, 44 
Va. J. Int'l L. 207, 208 (2003) (noting the argument that "the September 11 attacks were not the initiation of 
an armed conflict, but merely the latest eruption of a persistent social problem," and should thus be subject 
to rules of criminal law, much like the war on drugs; or if the laws of war are to apply, then members of al 
Qaeda and the Taliban must be treated as "lawful belligerents" with the according rights and privileges).  
n15. The human rights community has urged flexible interpretations of international law when such 
flexibility is necessary to address gender-based crimes, economic and social rights claims, children's rights, 
and similar issues. Human rights advocates have also used such arguments in, to name just a few examples, 
justifying the concept of "universal jurisdiction," lobbying for the International Criminal Court, and urging 
U.S. courts to accept expansive interpretations on "the law of nations" in the context of the Alien Tort 
Claims Act, 1 Stat. 73, 77 (1789) (codified as amended at 28 U.S.C. 1350 (2000)). See generally M. Cherif 
Bassiouni, Universal Jurisdiction for International Crimes: Historical Perspectives and Contemporary 
Practice, 42 Va. J. Int'l L. 81 (2001) (analyzing the history of universal jurisdiction and its current practice 
in the international community).  
n16. Of course, there is another irony here as well. The Bush administration has in most contexts insisted 
that international law is not directly applicable in U.S. courts. See, e.g., Brief of the United States in 
Support of Petitioner at 24, Sosa v. Alvarez-Machain, 124 S. Ct. 2739 (2004) (No. 03-339) (arguing that 
sources of customary international law do not confer a cause of action in a U.S. court). In the context of 
several recent cases, however, the government has essentially asserted the opposite, arguing that when the 
government says that an armed conflict exists and designates someone an "enemy combatant," the 
international law of armed conflict immediately displaces constitutional law in U.S. courts. See Brief for 



the Petitioner at 27-28, Rumsfeld v. Padilla, 124 S. Ct. 2711 (2004) (No. 03-1027) (arguing that captured 
enemy combatants are subject only to international "laws of war"); Brief for Respondents at 9-11, Hamdi v. 
Rumsfeld, 124 S. Ct. 2633 (2004) (No. 03-6696) (arguing that holding enemy combatants under law of war 
does not violate the U.S. Constitution).  
n17. The title of this Article was suggested by comments given by Mary Ellen O'Connell at a conference on 
"Globalization, Democracy, and Regulation: The International Architecture of Law in the Twenty-First 
Century," held by Princeton's Law and Public Affairs Program on May 29, 2003. Discussing the missile 
attack on al Qaeda suspects in Yemen, O'Connell noted the danger that the "war on terror" becomes "war 
everywhere." Additionally, in a prescient book, two Chinese military officers discuss the social and 
technological changes of recent conflicts and dub the "new" warfare "unrestricted warfare." They warn that 
"this kind of war means that all means will be in readiness ... and the battlefield will be everywhere. It 
means that weapons and technology can be superimposed at will, it means that all the boundaries lying 
between the two worlds of war and non-war, of military and non-military, will be totally destroyed ... ." 
Qiao Liang & Wang Xiangsui, Unrestricted Warfare 12 (1999) at 
http://www.iwar.org.uk/iwar/resources/china/iw/unrestricted-warfare.pdf.  
n18. In January 2002, White House counsel Alberto Gonzales wrote in a memo to President Bush that the 
Geneva Conventions are "obsolete" and should be declared inapplicable to Taliban and al Qaeda detainees 
held at Guantanamo. See John Barry et al., Special Report, Newsweek, May 24, 2004, at 28, 31 (quoting 
the Gonzales memo). This memo, and similar memos that followed from the DOJ's Office of the Legal 
Counsel and from the Pentagon, appear to have played a role in giving the green light for Pentagon 
approval of a range of harsh interrogation techniques, including hooding, sleep deprivation, use of dogs, 
sensory deprivation, nudity, and the placement of prisoners in painful positions for extended periods. See 
Hearing on Iraqi Prisoner Abuse Before the S. Armed Servs. Comm., 108th Cong. (May 11, 2004), 2004 
WL 1053885 (testimony of Stephen Cambone, Undersecretary of Defense for Intelligence) (stating that the 
use of harsh interrogation techniques was approved at the command level in Iraq).  
When photos of egregious abuses at abu Ghraib prison in Iraq caused a worldwide scandal, U.S. 
interrogation practices came under increasing scrutiny, and many commentators (including the author) 
linked the abu Ghraib abuses to the Bush administration's conviction that much international law is 
outmoded and irrelevant. See, e.g., Rosa Ehrenreich Brooks, Opinion, A Climate that Nurtures Torture, 
L.A. Times, May 9, 2004, at M3 ("What happened was the predictable result of the Bush administration's 
"anything goes' approach to national security."). More recent White House statements have backed away 
from the extreme positions expressed in a number of the administration's earlier legal memos. See, e.g., 
Lieutenant General Anthony Jones, Special Defense Department Briefing on Results of Investigation of 
Military Intelligence Activities at Abu Ghraib Prison Facility (Aug. 25, 2004) (transcript available at 
http://defenselink.mil/transcripts/2004/tr20040825-1224.html) (stating that the doctrine and policies of the 
military are consistent with the Geneva Conventions and that this has been reinforced in recent memos).  
n19. See supra note 10 (discussing international legal standards governing humane treatment of detainees). 
Many of the Pentagon's approved interrogation techniques also run afoul of accepted American legal 
standards. In a letter to Senator Patrick Leahy, dated June 25, 2003, Defense Department General Counsel 
William Haynes acknowledged that the Convention Against Torture not only requires the United States not 
to engage in torture, but also requires the United States to "prevent other acts of cruel, inhuman or 
degrading treatment or punishment which do not amount to torture." Letter from William J. Haynes II, 
General Counsel of the Department of Defense, to Senator Patrick J. Leahy (June 25, 2003) (quoting 
Convention Against Torture, supra note 10, art. 16, S. Treaty Doc. No. 100-20 at 23, 1465 U.N.T.S. at 
116), available at http://www.hrw.org/press/2003/06/letter-to-leahy.pdf. Haynes noted that a U.S. 
reservation to the Convention Against Torture states that the United States understands "cruel, inhuman or 
degrading treatment or punishment" to mean those acts that are "prohibited by the Fifth, Eighth, and/or 
Fourteenth Amendments to the Constitution of the United States." Id. (quoting S. Treaty Doc. No. 100-20 
at 15-16). Haynes confirmed that "United States policy is to treat all detainees and conduct all 
interrogations, wherever they may occur, in a manner consistent with this commitment." Id. (emphasis 
added). There is a large body of U.S. case law interpreting the due process and cruel and unusual 
punishment provisions of the Fifth, Eighth, and Fourteenth Amendments, and it is quite clear that numerous 
interrogation techniques currently approved by the Department of Defense would violate those 
constitutional prohibitions if used against U.S. suspects or prisoners. See, e.g., Hope v. Pelzer, 536 U.S. 



730, 741 (2002) (holding that the plaintiff's allegations of being handcuffed to a hitching post, if true, 
established an Eighth Amendment violation); Clewis v. Texas, 386 U.S. 707, 707 (1967) (finding a 
Fourteenth Amendment violation in the taking of an involuntary confession; Malinski v. New York, 324 
U.S. 401, 404 (1945) (noting that the introduction of an involuntary confession as evidence can violate 
Fourteenth Amendment due process).  
n20. It is important to distinguish between plausible readings of the Geneva Conventions and implausible 
readings. Throughout this Article, I argue that various U.S. government assertions - such as those relating 
to the government's ability to designate U.S. citizens as "enemy combatants," those relating to the 
distinction between lawful and unlawful combatants, etc. - are legally plausible, although they are troubling 
from a policy perspective and from the viewpoint of ensuring government accountability and protecting 
fundamental rights. That is, the changed nature of modern security threats genuinely erodes the traditional 
distinctions between war and peace, combatants and noncombatants, etc., and creates real ambiguity about 
the most appropriate legal paradigm to apply in various current situtations.  
Bush administration efforts to justify interrogation techniques such as hooding, sleep deprivation, use of 
dogs, sensory deprivation, nudity, and the placement of prisoners in painful positions for extended periods 
present a different issue altogether. Regardless of the applicable legal framework, the international legal 
standards governing minimally humane treatment of detainees clearly prohibit most of the practices 
authorized by the Pentagon, as do U.S. constitutional norms and U.S. understandings of our legal 
obligations under the Torture Convention. See supra notes 10, 18-19.  
Thus, although at first blush it might seem that the erosion of traditional legal boundaries creates an 
environment in which harsh interrogation techniques could be viewed as legitimate, this is not the case. A 
general U.S. government feeling that the Geneva Conventions are ill-suited to modern conflicts almost 
certainly contributed to an overall atmosphere in which even legal rules that remain clear and relevant were 
seen as somehow "optional," but this view rests on a forced and disingenuous reading of both international 
and U.S. law.  
My concern in this Article is to discuss those aspects of the law of armed conflict that have become 
genuinely ambiguous in light of changed external circumstances. Since the prohibitions on torture and cruel 
or inhumane treatment remain quite unambiguous, despite some Bush administration assertions to the 
contrary, this Article will not devote significant time to discussing the debate about interrogation practices.  
n21. See, e.g., Int'l Comm. of the Red Cross (ICRC), International Humanitarian Law and International 
Human Rights Law: Similarities and Differences 1 (2003) ("Human rights are inherent entitlements which 
belong to every person as a consequence of being human."), available at 
http://www.icrc.org/web/eng/siteeng0.nsf/htmlall/57JR8L/$ FILE/IHL and IHRL.pdf?OpenElement (last 
visited Oct. 18, 2004); see also Derek Jinks, International Human Rights Law and the War on Terrorism, 31 
Denv. J. Int'l L. & Pol'y 58, 65 (2002) ("Some rights are not subject to derogation even in times of public 
emergency.").  
n22. See, e.g., Legality of the Threat or Use of Nuclear Weapons, 1996 I.C.J. 226, 240 (July 8) (noting that 
"the protection of the International Covenant of Civil and Political Rights does not cease in times of war"); 
see also The Julia, 12 U.S. (8 Cranch) 181, 193 (1814) (noting that "rights of humanity" pertain in time of 
war); Jordan J. Paust, Judicial Power to Determine the Status and Rights of Persons Detained Without 
Trial, 44 Harv. Int'l L.J. 503, 505 (2003) ("Under international law, human rights standards that are both 
treaty-based and part of customary international law [are] applicable in times of both peace and war ... .").  
n23. See, e.g., M. Cherif Bassiouni, The Normative Framework of International Humanitarian Law: 
Overlaps, Gaps and Ambiguities, 8 Transnat'l L. & Contemp. Probs. 199, 202 (1998) (attributing gaps and 
ambiguities in the law of armed conflict to "the haphazard evolution of international criminal law" and lack 
of governmental desire to close gaps); see also W. Michael Reisman & James Silk, Which Law Applies to 
the Afghan Conflict?, 82 Am. J. Int'l L. 459, 466 (1988) (noting the ambiguous legal situation of conflicts 
between opposition forces and a state intervening on behalf of the established government); James G. 
Stewart, Towards a Single Definition of Armed Conflict in International Humanitarian Law: A Critique of 
Internationalized Armed Conflict, 85 Int'l Rev. Red Cross 313, 314 (2003) (calling for a single law of 
armed conflict to remedy current failures in the law when conflicts contain both international and 
noninternational elements).  



n24. See, e.g., Jordan J. Paust, War and Enemy Status After 9/11: Attacks on the Laws of War, 28 Yale J. 
Int'l L. 325, 326 (2003) (asserting that the United States cannot be at war with al Qaeda because of 
international law's definition of war as involving a nation-state, belligerent, or insurgent group and defining 
an insurgent group as having "the semblance of a government, an organized military force, control of 
significant portions of territory as its own, and its own relatively stable population or base of support within 
a broader population"); William H. Taft IV, The Law of Armed Conflict After 9/11: Some Salient Features, 
28 Yale J. Int'l L. 319, 320 (2003) ("The law of armed conflict provides the most appropriate legal 
framework for regulating the use of force in the war on terrorism."); Amanda Schaffer, Comment, Life, 
Liberty, and the Pursuit of Terrorists: An In-Depth Analysis of the Government's Right to Classify United 
States Citizens Suspected of Terrorism as Enemy Combatants and Try Those Enemy Combatants by 
Military Commission, 30 Fordham Urb. L.J. 1465, 1466 (2003) (determining that the United States should 
try terrorists by military trials rather than in civilian court).  
n25. See Taft, supra note 24, at 321 (claiming that even if terrorists are denied POW status, they still have a 
right to humane treatment); see also Rudolf Dolzer, Clouds on the Horizon of Humanitarian Law?, 28 Yale 
J. Int'l L. 337, 338 (2003) ("In the absence of an expectation of reciprocity during armed conflict ... public 
support for a graceful conduct of warfare may vanish quickly."); Katyal & Tribe, supra note 11, at 1260 
(declaring the President's Order establishing military tribunals for the trial of terrorists unconstitutional); 
Ratner, supra note 14, at 1516 (examining whether military tribunals are outlawed by the Geneva 
Conventions); Roth, supra note 11, at 237 (arguing that the actions of the United States in the fight against 
terrorism are "putting at risk the human rights ideal").  
n26. For one variant of this famous story, see James Baldwin, The Blind Men and the Elephant, in Fifty 
Famous Stories Retold 130-31 (New York, Am. Book Co. 1896), available at 
http://www.mainlesson.com/display.php?author=baldwin&book=fifty&story=blind.  
There were once six blind men who stood by the road-side every day ... .  
It so happened one morning that an el-e-phant was driven down the road where they stood... .  
Of course they could not see him with their eyes; but they thought that by touching him they could learn 
just what kind of animal he was.  
The first one happened to put his hand on the elephant's side. "Well, well!" he said, "now I know all about 
this beast. He is ex-act-ly like a wall."  
The second felt only of the elephant's tusk. "My brother," he said, "you are mistaken. He is not at all like a 
wall. He is round and smooth and sharp. He is more like a spear than anything else."  
... .  
The third happened to take hold of the elephant's trunk. "Both of you are wrong," he said. "Anybody who 
knows anything can see that this elephant is like a snake."  
Then the elephant moved on, and the six blind men sat by the roadside all day, and quar-reled about him. 
Each believed that he knew just how the animal looked; and each called the others hard names because they 
did not agree with him. People who have eyes sometimes act as foolishly.  
Id.  
n27. To say that there are few legal constraints does not mean that there are no constraints at all, of course. 
Despite its superpower status, the U.S. government faces political, financial, and diplomatic constraints in 
the war on terror.  
n28. As mentioned in note 20, supra, I will not spend much time discussing the debate about permissible 
and impermissible interrogation techniques, because I consider that a fundamentally different issue.  
n29. William Shakespeare, King Henry V, act 3, sc. 1.  
n30. Consider biblical injunctions to show mercy to captives or Athenian codes of military conduct. See, 
e.g., 2 Kings 6:21-22 ("Set food and water before them so they may eat and drink."); The Landmark 
Thucydides: A Comprehensive Guide to the Peloponnesian War 193 (Robert B. Strassler ed., 1996). See 
generally Michael Howard, War in European History 6-7 (1976) ("By the fourteenth century the laws and 
limitations on the conduct of war were elaborate, much written about, and fairly uniform throughout 
western Christendom... . They were seen less as a system of positive law or as restraints consciously 
dictated by humanitarianism than as a code of social behaviour.").  



n31. See generally Yoram Dinstein, War, Aggression and Self-Defence (2d ed. 1994) (examining the 
legality of war); The Laws of War: Constraints on Warfare in the Western World (Michael Howard et al. 
eds., 1994) (examining the traditions of both formal constraints on warfare and unwritten conventions as to 
proper military practice).  
n32. See Michael Howard, Constraints on Warfare, in The Laws of War, supra note 31, at 6-7 (discussing 
attempts to constrain warfare during the nineteenth and early twentieth centuries).  
n33. Instructions for the Government of the Armies of the United States in the Field (Lieber Instructions), 
Gen. Order No. 100 (Dep't of War Apr. 24, 1863), available at 
http://www.yale.edu/lawweb/avalon/lieber.htm (last visited Nov. 25, 2004).  
n34. See id. art. 19 ("Commanders, whenever admissible, inform the enemy of their intention to bombard a 
place, so that the noncombatants, and especially the women and children, may be removed before the 
bombardment commences."); id. art. 22 ("The principle has been more and more acknowledged that the 
unarmed citizen is to be spared in person, property, and honor as much as the exigencies of war will 
admit."); id. art. 25 ("Protection of the inoffensive citizen of the hostile country is the rule ... .").  
n35. From the Battle of Sol Ferino to the First Geneva Convention and Beyond: Founding and Early Years 
of the ICRC (1863-1914), ICRC (June 4, 1998), available at 
http://www.icrc.org/web/eng/siteeng0.nsf/htmlall/57JNVP (last visited Sept. 16, 2004).  
n36. Id.  
n37. Id.; see also The Laws of War, supra note 31, at 6 (discussing the signing of the First Geneva 
Convention and the events leading up to it).  
n38. Convention Between the United States and Other Powers Respecting the Laws and Customs of War 
on Land, Oct. 18, 1907, 36 Stat. 2277 [hereinafter Hague Convention]; Regulations Respecting the Laws 
and Customs of War on Land, Oct. 18, 1907, 36 Stat. 2295 [hereinafter Hague Regulations].  
n39. Treaty Between the United States and Other Powers Providing for the Renunciation of War as an 
Instrument of National Policy (Kellogg-Briand Pact), Aug. 27, 1928, art. I, 46 Stat. 2343, 2345.  
n40. U.N. Charter, art. 2, paras. 3-4.  
n41. 1949 Geneva Conventions, supra note 10, 6 U.S.T. at 3114, 3217, 3316, 3517, 75 U.N.T.S. at 31, 85, 
135, 287. The full texts of the four Geneva Conventions are available online at 
http://www.icrc.org/web/eng/siteeng0.nsf/iwplist133/578438309B69EB59C1256EA90026A03C.  
n42. G.A. Res. 3314, U.N. GAOR, 29th Sess., Supp. No. 31, at 143, U.N. Doc. A/9631 (1974) 
("Aggression is the use of armed force by a State against the sovereignty, territorial integrity or political 
independence of another State, or in any other manner inconsistent with the Charter of the United Nations 
... .").  
n43. See Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection 
of Victims of International Armed Conflicts, June 8, 1977, 1125 U.N.T.S. 4 [hereinafter Protocol I] (setting 
forth protocols for the treatment of civilians and combatants in situations of armed conflict); Protocol 
Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of 
Non-International Armed Conflicts, June 8, 1977, 1125 U.N.T.S. 609 [hereinafter Protocol II] (extending 
the human rights guarantees of Protocol I to noninternational armed conflicts). More than three-fourths of 
all nation-states have ratified these Additional Protocols. The United States is one of the few western 
nations that has not ratified them, but the United States accepts most provisions of the Additional Protocols 
as binding norms of customary international law, and/or consistent with U.S. practice. See Int'l & 
Operational Law Dep't, The Judge Advocate General's Sch., Operational Law Handbook 7-13 (Jeanne M. 
Meyer & Brian J. Bill eds., 2002), available at 
https://www.jagcnet.army.mil/JAGCNETInternet/Homepages/AC/CLAMOPublic.nsf/0/1af4860452f962c0
85256a490049856f/$ FILE/Master%20Document.pdf, for a brief description of those aspects of the 
Additional Protocols considered binding by the United States.  
n44. For a general overview of tribunal case law, see Human Rights Watch, Genocide, War Crimes and 
Crimes Against Humanity: Topical Digests of the Case Law of the International Criminal Tribunal for 
Rwanda and the International Criminal Tribunal for the Former Yugoslavia (2004), available at 
http://www.hrw.org/reports/2004/ij.  



n45. See Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90 [hereinafter 
Rome Statute] (establishing an International Criminal Court having jurisdiction over genocide and other 
crimes against humanity), available at http://www.un.org/law/icc/statute/romefra.htm.  
n46. Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in 
Armed Conflict, S. Treaty Doc. No. 106-37 (2000), 39 I.L.M. 1285 (entered intro force Feb. 12, 2002), 
available at http://www.unhchr.ch/html/menu2/6/crc/treaties/opac.htm. The United States has signed and 
ratified this agreement.  
n47. Of the 191 member states of the United Nations, all 191 are party to the Geneva Conventions of 1949, 
162 are party to Additional Protocol I, and 157 are party to Additional Protocol II. States Party to the 
Geneva Conventions and Their Additional Protocols, ICRC (Jan. 6, 2004), available at 
http://www.icrc.org/eng/party gc.  
n48. For a general discussion of customary international law, see Statute of the International Court of 
Justice, June 26, 1945, art. 38, 59 Stat. 1031, 1060 (defining what international law should be applied by 
the International Court of Justice); Restatement (Third) of the Foreign Relations Law of the United States 
(1987) [hereinafter Foreign Relations Law] (covering international law as it relates to the United States, 
which stems largely from customary international law); Mark E. Villiger, Customary International Law and 
Treaties (1985) (providing general discussion of customary international law).  
n49. See Foreign Relations Law, supra note 48, at 16-21 (explaining that parties may be bound by a rule of 
customary law that they did not participate in making).  
n50. See Francoise Bouchet-Saulnier, The Practical Guide to Humanitarian Law 109 (Laura Brau trans. & 
ed., 2002) ("The Conventions clearly establish that these are minimum norms to be respected in all 
situations of conflict."); see also Military and Paramilitary Activities (Nicar. v. U.S.), 1986 I.C.J. 14 (June 
27) (judging the United States according to the general principles of international law, and binding it to 
refrain from encouraging groups engaged in conflicts involving violations of Common Article 3); 
Prosecutor v. Tadic, 105 I.L.R. 419 (Int'l Crim. Trib. for the Former Yugoslavia 1995) (finding jurisdiction 
to try a Serbian soldier for crimes against humanity in violation of Common Article 3 of the Geneva 
Conventions); International Criminal Law 692-93, 695 (Jordan J. Paust et al. eds, 2d ed. 2000) (discussing 
the legal precedent that makes Common Article 3 a definitive part of customary international law).  
n51. Good general books on the law of armed conflict include Bouchet-Saulnier, supra note 50 (explaining 
the rights, definitions, and relevant legal instruments that constitute humanitarian law); Ingrid Detter, The 
Law of War (2d ed. 2000) (exploring the legal context of modern warfare, including the roles of 
transnational organizations); Dinstein, supra note 31 (analyzing the concepts of war, aggression, and self-
defense in light of the transnational political changes that have occurred since the end of the Cold War).  
n52. See Dinstein, supra note 31, at 71 (explaining the position of Pompe, Anzilotti, and other exponents of 
the extralegality of war, who believe that "law cannot say when, but only how, war is to be waged").  
n53. See Bouchet-Saulnier, supra note 50, at 50 ("As long as [combatants'] use of force is in conformity 
with the provisions of the laws of war, they may not be subject to criminal pursuit.").  
n54. Id.; see also Int'l & Operational Law Dep't, supra note 43, at 12 (defining the conduct of hostilities 
during wartime).  
n55. Int'l & Operational Law Dep't, supra note 43, at 16-17 (authorizing the "destruction, capture or 
neutralization" of property "if it offers a definite military advantage").  
n56. See Translation of the Draft of an International Declaration Concerning the Laws and Customs of War 
adopted by the Conference of Brussels, 27th August, 1874, art. 9 (citing the four conditions armed forces 
must meet in order for their members to be treated as a combatants: (1) "that they have at their head a 
person responsible for his subordinates"; (2) "that they wear some fixed distinctive badge recognizable at a 
distance"; (3) "that they carry arms openly"; and (4) "that in their operations they conform to the laws and 
customs of war."), reprinted in A. Pearce Higgins, The Hague Peace Conferences and Other International 
Conferences Concerning the Laws and Usages of War 274 (1909); see also United States v. Lindh, 212 F. 
Supp. 2d 541, 557 & n.34 (E.D. Va. 2002) (noting that these criteria were "established under customary 
international law" and "were first codified in large part in the Brussels Declaration of 1874").  
n57. See, e.g., Int'l & Operational Law Dep't, supra note 43, at 12 ("Among others, non-combatants include 
civilians, medical personnel, chaplains, and those out of combat - including prisoners of war and the 



wounded and sick."). See generally Goldman & Tittemore, supra note 7, at 2-5 (tracing the historical and 
legal distinctions between privileged and unprivileged combatant status in customary and conventional 
international law).  
n58. Sometimes the principle of discrimination is also called the principle of distinction. See Int'l & 
Operational Law Dep't, supra note 43, at 10 ("[The principle of distinction] requires that combatants be 
distinguished from non-combatants, and that military objectives be distinguished from property or 
protected places.").  
n59. Id. at 31.  
n60. The Rome Statute of the International Criminal Court defines war crimes as:  
(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of the following acts 
against persons or property protected under the provisions of the relevant Geneva Convention [or] (b) Other 
serious violations of the laws and customs applicable in international armed conflict, within the established 
framework of international law, namely, any of the following acts: ... . Intentionally launching an attack in 
the knowledge that such attack will cause incidental loss of life or injury to civilians or damage to civilian 
objects or widespread, long-term and severe damage to the natural environment which would be clearly 
excessive in relation to the concrete and direct overall military advantage anticipated; [or a]ttacking or 
bombarding, by whatever means, towns, villages, dwellings or buildings which are undefended and which 
are not military objectives.  
Rome Statute, supra note 45, art. 8.  
n61. For example:  
As early as July 2002, the federal district court judge in [the case of John Walker Lindh] had ruled that 
Lindh, a U.S. citizen who had taken up arms with the Taliban, could not invoke the protections of the 
Geneva Conventions by arguing that he was a lawful combatant - a soldier - fighting a war on the side of 
the Taliban.  
Wilson, supra note 6, at 5. Goldman & Tittemore state:  
An "unprivileged" or "unlawful" combatant refers to a person who does not have the combatant's privilege, 
but nevertheless directly or actively participates in hostilities. Such unlawful combatants would include 
civilians, certain civilians accompanying the armed forces, as well as noncombatants members of the armed 
forces, who, in violation of their protected status, actively engage in hostilities. These persons temporarily 
forfeit their immunity from direct individualized attack during such time as they assume the role of a 
combatant. Unlike privileged combatants, unlawful combatants upon capture can be tried and punished 
under municipal law for their unprivileged belligerency, even if their hostile acts complied with the laws of 
war.  
Goldman & Tittemore, supra note 7, at 4.  
n62. The main exceptions are Additional Protocols I and II, but the United States has formally 
acknowledged core provisions of these as binding upon it as a matter of customary international law. See 
Int'l & Operational Law Dep't, supra note 43, at 11 (delineating the articles of the Protocols that the United 
States finds either legally binding as customary international law or acceptable practice though not legally 
binding).  
n63. See, e.g., id. at 28-29 (setting forth the jurisdictions for various violations of the law of armed 
conflict); see also The War Crimes Act of 1996, 18 U.S.C. 2441 (2000) (giving U.S. federal courts 
jurisdiction over war crimes cases involving a U.S. national, military or nonmilitary, as either accused or 
victim).  
n64. See, e.g., Ex parte Quirin, 317 U.S. 1, 27 (1942) ("From the very beginning of its history this Court 
has recognized and applied the law of war ... ."); see also Hamdi v. Rumsfeld, 124 S. Ct. 2633, 2641 (2004) 
(looking to various international treaties to support the proposition that "it is a clearly established principle 
of the law of war that detention may last no longer than active hostilities"); Johnson v. Eisentrager, 339 
U.S. 763 (1950) (applying international law to conclude that federal courts cannot exercise jurisdiction over 
habeas corpus petitions filed by nonresident aliens being held overseas by the U.S. military); cf. A. 
Christopher Bryant & Carl Tobias, Quirin Revisited, 2003 Wis. L. Rev. 309, 363 ("In the wake of the 
September 11 terrorist attacks, the once relatively obscure Supreme Court decision in Ex parte Quirin has 



become critical to legal and constitutional debates about civil liberties' import during times of international 
terror.").  
n65. See, e.g., Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism, 66 
Fed. Reg. 57,833 (Nov. 13, 2001) (declaring a state of armed conflict and authorizing special military 
tribunals to try aliens suspected of involvement in terrorist activities); see also Hamdi, 124 S. Ct. at 2647 
("The law of war and the realities of combat may render such detentions [of enemy combatants] both 
necessary and appropriate, and our due process analysis need not blink at those realities."). Nonetheless, the 
Hamdi Court found the specific practice of holding U.S. citizens indefinitely to be unacceptable, although 
the Court was divided about the degree of due process required in such situations; cf. Padilla v. Rumsfeld, 
352 F.3d 695, 714 (2d Cir. 2003) ("The Constitution envisions grave national emergencies and 
contemplates significant domestic abridgements of individual liberties during such times."), rev'd and 
remanded by 124 S. Ct. 2711 (2004). The Supreme Court reversed in Padilla on technical grounds, again 
leaving unanswered questions about the degree of due process owed to U.S. citizens detained on U.S. soil. 
See also Kennedy v. Mendoza-Martinez, 372 U.S. 144, 165-66 (1963) (holding it unconstitutional to denude 
an American citizen of her citizenship for leaving the United States to avoid military service during a time 
of war).  
n66. See, e.g., National Emergencies Act (NEA) 201, 50 U.S.C. 1621 (2000)) (authorizing the President to 
declare national emergencies); International Emergency Economic Powers Act of 1977 (IEEPA), Pub. L. 
No. 95-223, 91 Stat. 1626 (codified as amended at 50 U.S.C. 1701-1706 (2000)) (granting the President 
authority to deal with unusual or extraordinary threats); see also Harold Relyea, A Brief History of 
Emergency Powers in the United States, at v (Special Comm. on Nat'l Emergencies & Delegated 
Emergency Powers, Working Paper No. 36-612, 1974) (studying the use of emergency powers from the 
time of the Constitutional Convention through the 1870s). See generally Oren Gross, Chaos and Rules: 
Should Responses to Violent Crises Always Be Constitutional?, 112 Yale L.J. 1011 (2003) (exploring the 
tendency during times of national crisis for democratic nations to race to the bottom in the protection of 
civil liberties).  
n67. Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and 
Obstruct Terrorism Act of 2001 (USA PATRIOT Act), Pub. L. No. 107-56, 115 Stat. 272 (codified in 
scattered sections of 8, 15, 18, 22, 31, 42, 49 & 50 U.S.C.).  
n68. Id. The USA PATRIOT Act creates a broadly defined new federal crime of terrorism; expands the 
ability of the CIA and FBI to initiate "roving" wiretaps; allows expanded intelligence and law enforcement 
access to personal information of individuals (including medical, school, and financial records); expands 
search and seizure rules; and so on. Some, but not all, of the Act's provisions will expire on December 31, 
2005 if not extended by Congress. For an analysis of the legality of the USA PATRIOT Act, see Steven W. 
Becker, "Mirror, Mirror on the Wall ...": Assessing the Aftermath of September 11th, 37 Val. U. L. Rev. 
563 (2003), who states:  
The happenings of September 11th simply provided law-enforcement and intelligence interests with the 
golden opportunity to (1) enact proposals that previously had been rejected or were found to be 
unconstitutional and (2) enlarge their own powers while concomitantly eroding the civil liberties of law-
abiding American citizens. Contrary to popular perception, the USA PATRIOT Act is not directed 
exclusively at suspected foreign terrorists.  
Id. at 592-93 (footnote omitted); see also Tracey Topper Gonzalez, Individual Rights Versus Collective 
Security: Assessing the Constitutionality of the USA PATRIOT Act, U. Miami Int'l & Comp. L. Rev., Fall 
2003, at 75, 103-12 (describing surveillance methods that are being used more by the government since the 
Act's removal of procedural hurdles); David Hardin, Note, The Fuss over Two Small Words: The 
Unconstitutionality of the USA PATRIOT Act Amendments to FISA Under the Fourth Amendment, 71 
Geo. Wash. L. Rev. 291, 294 (2003) ("The technical modification to [the 1978 Foreign Intelligence 
Surveillance Act by the USA PATRIOT Act] fails to provide an appropriate balance between the 
government's interest in national security and an individual's Fourth Amendment rights."); Shirin Sinnar, 
Note, Patriotic or Unconstitutional?: The Mandatory Detention of Aliens Under the USA PATRIOT Act, 
55 Stan. L. Rev. 1419, 1421 (2003) (arguing that the Act's "provisions for certification and mandatory 
detention contravene the Fifth Amendment's guarantee of due process of law").  



n69. See, e.g., EPA v. Mink, 410 U.S. 73, 74 (1973) (stating that the Freedom of Information Act exempts 
matters "specifically required by Executive Order to be kept secret"); Youngstown Sheet & Tube Co. v. 
Sawyer, 343 U.S. 579, 645 (1952) (Jackson, J., concurring) ("[The executive should be] indulged the widest 
latitude of interpretation to sustain his exclusive function to command the instruments of national force, at 
least when turned against the outside world for the security of our society. But, when it is turned inward ... 
[he] should have no such indulgence."); Chi. & S. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 
111 (1948) (asserting that executive decisions about foreign policy are decisions that "belong in the domain 
of political power not subject to judicial intrusion or inquiry"); United States v. Curtiss-Wright Exp. Corp., 
299 U.S. 304, 320 (1936) (stating that the President needs to be given "a degree of discretion and freedom 
from statutory restriction" when mainly international affairs are at issue). See generally Rehnquist, supra 
note 5 (detailing historical instances of governmental infringement on civil liberties and commenting that it 
is during periods of declared war that the government has the greatest power to so act).  
n70. Curtiss-Wright, 299 U.S. at 315.  
n71. Haig v. Agee, 453 U.S. 280, 292 (1981).  
n72. But cf. Youngstown, 343 U.S. at 579 (holding that the President's order to seize most of the nation's 
steel plants was unconstitutional despite the potential national emergency that might result from work 
stoppage in the industry).  
n73. See, e.g., Youngstown, 343 U.S. at 645 (asserting that the "widest latitude of interpretation" is needed 
to sustain the President's function to command instruments of national force); Korematsu v. United States, 
323 U.S. 214, 223 (1944) (justifying an exclusion order targeting persons of Japanese ancestry, based on 
the threat to national security). For a comparison of Korematsu to current events, see Liam Braber, 
Comment, Korematsu's Ghost: A Post-September 11th Analysis of Race and National Security, 47 Vill. L. 
Rev. 451 (2002).  
n74. Korematsu, 323 U.S. at 223-24 (finding that the segregation and detention of Japanese Americans on 
the West Coast during World War II was justified by military and security concerns at the time).  
n75. See, e.g., Padilla v. Rumsfeld, 352 F.3d 695, 712 (2d Cir. 2003), rev'd and remanded by 124 S. Ct. 
2711 (2004) ("Whether a state of armed conflict exists against an enemy to which the laws of war apply is a 
political question for the President, not the courts."); see also Padilla, 124 S. Ct. at 2715 ("We confront two 
questions: First, did Padilla properly file his habeas petition in the Southern District of New York; and 
second, did the President possess authority to detain Padilla militarily. We answer the threshold question in 
the negative and thus do not reach the second question presented."); Johnson v. Eisentrager, 339 U.S. 763, 
789 (1950) ("Certainly it is not the function of the Judiciary to entertain private litigation - even by a citizen 
- which challenges the legality, the wisdom, or the propriety of the Commander-in-Chief in sending our 
armed forces abroad or to any particular region."); Norman Dorsen, Civil Liberties, National Security and 
Human Rights Treaties: A Snapshot in Context, 3 U.C. Davis J. Int'l L. & Pol'y 143, 146-47 (1997) 
(discussing different principal decisional techniques used by the Supreme Court to restrict civil liberties). 
But see Rasul v. Bush, 124 S. Ct. 2686 (2004) (declaring that U.S. courts have jurisdiction over 
Guantanamo Bay detainees).  
n76. See Rehnquist, supra note 5, at 224 (noting that judicial decisions that are made after hostilities have 
ceased are more likely to favor civil liberties than if made while hostilities are ongoing); Dorsen, supra note 
75, at 143 (noting that national security has usually been a "graveyard[] for civil liberties"); Lewis, supra 
note 11, at 260 (commenting on the erosion of civil liberties post-September 11); Stephen I. Vladeck, Note, 
The Detention Power, 22 Yale L. & Pol'y Rev. 153, 154 (2004) (describing the authority to incarcerate or 
otherwise restrain individuals without a pre-existing statutory basis).  
n77. Espionage Act of 1917, Pub. L. No. 65-24, 40 Stat. 217 (repealed 1948); Sedition Act of 1918, Pub. L. 
No. 65-150, 40 Stat. 553 (repealed 1921); see also, e.g., Abrams v. United States, 250 U.S. 616 (1919) 
(affirming convictions under the Espionage Act, as amended by the Sedition Act, against First Amendment 
challenges); Debs v. United States, 249 U.S. 211 (1919) (upholding the Espionage Act in the face of First 
Amendment challenges).  
n78. Alien Registration Act of 1940 (Smith Act), Pub. L. No. 76-670, 54 Stat. 670 (repealed 1950); see also 
Harisiades v. Shaughnessy, 342 U.S. 580, 596 (1952) (upholding the Smith Act against challenges based on 
the First Amendment right of association, the Due Process Clause of the Fifth Amendment, and the 
prohibition of ex post facto laws).  



n79. Korematsu, 323 U.S. at 223.  
n80. ACLU v. U.S. Dep't of Justice, 265 F. Supp. 2d 20 (D.D.C. 2003).  
n81. Id. at 30.  
n82. Ctr. for Nat'l Sec. Studies v. U.S. Dep't of Justice, 331 F.3d 918, 927-28 (D.C. Cir. 2003), cert. denied, 
124 S. Ct. 1041 (2004).  
n83. N. Jersey Media Group, Inc. v. Ashcroft, 308 F.3d 198, 219 (3d Cir. 2002).  
n84. Hamdi v. Rumsfeld, 337 F.3d 335, 341 n.1 (4th Cir. 2003), vacated and remanded by 124 S. Ct. 2633 
(2004).  
n85. Hamdi v. Rumsfeld, 296 F.3d 278, 281 (4th Cir. 2002), vacated and remanded by 124 S. Ct. 2633 
(2004).  
n86. Id. at 283.  
n87. Hamdi, 124 S. Ct. at 2650.  
n88. See Rasul v. Bush, 124 S. Ct. 2686 (2004) (holding that Guantanamo detainees had the right to have 
their habeas petitions heard in a U.S. federal district court).  
n89. Hamdi, 124 S. Ct. at 2635.  
n90. Rumsfeld v. Padilla, 124 S. Ct. 2711, 2727 (2004) (remanding to the circuit court for entry of an order 
of dismissal without prejudice for Padilla's failure to bring his claims in the proper distict court).  
n91. For one of the most famous statements of this principle, see Ex parte Milligan, 71 U.S. (4 Wall.) 2 
(1866), in which the Court decided that military rule cannot supercede civil courts in areas where civil 
courts and government remain open and unobstructed.  
n92. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 645-46 (1952) (Jackson, J., 
concurring) (stating that the President does not have a constitutional grant of exclusive power to seize 
persons or property because they are important to the military establishment). Also consider in this regard 
the recent collapse of many government prosecutions of suspects in the "war on terror." See, e.g., Botched 
Terror Cases Are Evidence of Overzealous Prosecution, Detroit News, Sept. 24, 2004, at 10A ("The 
collapse of the government's case in two more terrorism-related trials demonstrates again that forsaking 
civil liberties for the sake of staging high-profile show trials both weakens the fight against terror and the 
rights of all Americans."); see also Laura Parker, Guantanamo "Spy Ring" Case Takes Big Hit, USA 
Today, Sept. 8, 2004, at A1 (describing problems with military prosecutors' case against an alleged spy 
ring).  
n93. See, e.g., Youngstown, 343 U.S. at 587-89 (finding that the presidential power to seize and possess 
mills could not be sustained because Congress had the exclusive constitutional authority to make all 
necessary laws); see also Humanitarian Law Project v. Ashcroft, 309 F. Supp. 2d 1185, 1198-1201 (C.D. 
Cal. 2004) (asserting that a statute that allows the Secretary of State to designate an organization as a 
foreign terrorist organization is vague).  
n94. For documents pertaining to the Nuremberg judgments, see Trial of the Major War Criminals Before 
the International Military Tribunal, Nuremberg, 14 November 1945-1 October 1946, at 1-42 (William S. 
Hein & Co. 1995) (1948), available at http://www.yale.edu/lawweb/avalon/imt/imt.htm#proc. For a 
discussion of war crimes prosecutions arising out of the civil war in the former Yugoslavia, see Human 
Rights Watch, supra note 44.  
n95. See Ex parte Quirin, 317 U.S. 1, 28, 48 (1942) (asserting that the President of the United States may 
try German-born U.S. residents in a military tribunal without a jury). For an overview of military tribunals 
in U.S. history, see Rehnquist, supra note 5 (chronicling instances in U.S. history in which emergency 
situations have led to the suspension of rights); Roberto Iraola, Military Tribunals, Terrorists, and the 
Constitution, 33 N.M. L. Rev. 95 (2003) (discussing military tribunals in the wake of the September 11 
attacks); Carl Tobias, Detentions, Military Commissions, Terrorism, and Domestic Case Precedent, 76 S. 
Cal. L. Rev. 1371 (2003) (examining the government's reliance on Quirin to litigate major terrorism cases). 
For a critique of the current use of military commissions, see Michal R. Belknap, A Putrid Pedigree: The 
Bush Administration's Military Tribunals in Historical Perspective, 38 Cal. W. L. Rev. 433 (2002) 
(criticizing President Bush's order providing for the trial before military commissions of aliens suspected of 



terrorist activities); Evan J. Wallach, Afghanistan, Quirin, and Uchiyama: Does the Sauce Suit the Gander?, 
Army Law., Nov. 2003, at 18 (asserting that post-September 11 military tribunals violate the Third Geneva 
Convention (Relative to the Treatment of Prisoners of War)); Jim Davis, Note, A Cautionary Tale: 
Examining the Use of Military Tribunals by the United States in the Aftermath of the September 11 Attacks 
in Light of Peru's History of Human Rights Abuses Resulting from Similar Measures, 31 Ga. J. Int'l & 
Comp. L. 423 (2003) (describing Peru's violations of internationally accepted standards of due process); 
Vladeck, supra note 76 (arguing that the executive branch does not possess the type of inherent 
constitutional detention power that it has exercised in holding "enemy combatants").  
n96. See, e.g., Hamdi v. Rumsfeld, 296 F.3d 278, 283 (4th Cir. 2002), vacated and remanded by 124 S. Ct. 
2633 (2004) (holding that "the district court appointed counsel and ordered access to the ["enemy 
combatant'] detainee without adequately considering the implications of its actions").  
n97. See Mary Ellen O'Connell, Re-leashing the Dogs of War, 97 Am. J. Int'l L. 446, 454 (2003) (book 
review) ("The British government ... has consistently maintained that the violence related to the crisis in 
Northern Ireland is criminal violence to which the Geneva Conventions do not apply ... .").  
n98. Third Geneva Convention, supra note 10, art. 2, 6 U.S.T. at 3318, 75 U.N.T.S. at 86.  
n99. Only Common Article 3 of the Geneva Conventions and Additional Protocol II apply to 
noninternational armed conflicts. Id. art. 3, 6 U.S.T. at 3318-20, 75 U.N.T.S at 136-38; Protocol II, supra 
note 43, art. 1, 1125 U.N.T.S. at 4.  
n100. See Bouchet-Saulnier, supra note 50, at 109 (characterizing Common Article 3 as applying to 
internal disturbances and tensions).  
n101. See, e.g., John Yoo, Transferring Terrorists, 79 Notre Dame L. Rev. 1183, 1197 (2004) (noting that 
the law of war, including Article 3 of the 1949 Geneva Conventions, does not apply to internal disturbances 
and tensions).  
n102. See, e.g., Bassiouni, supra note 23, at 201-02 (examining gaps and ambiguities in international law 
relevant to war crimes against humanity and genocide); Reisman & Silk, supra note 23, at 459-60 
(discussing the applicability of international law to the Afghan conflict of the 1980s); Stewart, supra note 
23, at 314 (proposing unification of the law of armed conflict).  
n103. See Howard, supra note 32, at 1, 10 (summarizing the circumstances leading to the creation of the 
Hague and Geneva Conventions).  
n104. See generally Chris af Jochnick & Roger Normand, The Legitimation of Violence: A Critical History 
of the Laws of War, 35 Harv. Int'l L.J. 49 (1994) (arguing that international law has historically served to 
legitimate war rather than to restrict wartime violence).  
n105. Third Geneva Convention, supra note 10, art. 4, 6 U.S.T. at 3320-22, 75 U.N.T.S. at 138-40; Int'l & 
Operational Law Dep't, supra note 43, at 12.  
n106. See, e.g., Paul W. Kahn, Lessons for International Law from the Gulf War, 45 Stan. L. Rev. 425, 436 
(1993) ("There is no direct correlation between complying with international legal rules and minimizing 
suffering.").  
n107. See Jochnick & Normand, supra note 104, at 50 ("The laws of war have facilitated rather than 
restrained wartime violence.").  
n108. Thus, for instance, mainstream human rights groups such as Human Rights Watch, while often 
critical of NATO actions during the 1999 air campaign against Serbia, had little difficulty in concluding 
that there was "no evidence of war crimes" committed by NATO. Human Rights Watch, Civilian Deaths in 
the NATO Air Campaign 3 (2000). This assessment stands in stark contrast to Human Rights Watch's 
declaration that "Yugoslav President Slobodan Milosevic and his inner circle of political and military 
leaders are responsible for war crimes and crimes against humanity committed in Kosovo." Human Rights 
Watch, In-Depth Report Documents Milosevic Crimes (Oct. 26, 2001), available at 
http://www.hrw.org/press/2001/10/kosovo1026.htm.  
n109. The use of aerial bombardment, the atom bomb, and widespread existence of resistance groups and 
partisans during World War II all challenged then-existing categories, and the Geneva Conventions did not 
wholly resolve these challenges.  



n110. See, e.g., Legality of the Threat or Use of Nuclear Weapons, 1996 I.C.J. 226, 243-44 (July 8) (noting 
the "unique characteristics of nuclear weapons," their "capacity to cause untold human suffering and their 
ability to cause damage to generations to come"). For an interesting discussion of this issue, see generally 
Paul W. Kahn, Nuclear Weapons and the Rule of Law, 31 N.Y.U. J. Int'l L. & Pol. 349 (1999).  
n111. A global movement to ban antipersonnel mines led eventually to a widely signed treaty banning their 
use. See Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel 
Mines and on their Destruction, Sept. 18, 1997, art. 1(1)(a), 2056 U.N.T.S. 241, 242 (banning the use of 
antipersonnel mines).  
n112. See Cluster Munitions: A Foreseeable Hazard in Iraq, Human Rights Watch (Mar. 2003), at 
http://www.hrw.org/backgrounder/arms/cluster031803.htm (calling for a moratorium on the use of cluster 
munitions).  
n113. These missiles, known as "Man-Portable Air Defense Systems" (MANPADS), include models such 
as SA-7s, SA-14s, and S16s, the widely available Soviet equivalents of American "STINGER" missiles. 
See Arms Sale Monitoring Project: MANPADS Proliferation, Fed. of Am. Scientists, at 
http://www.fas.org/asmp/campaigns/manpads/manpads.html (last visited Oct. 31, 2004) (explaining that the 
Russian-made SA-7, SA-14, and S16 are "among the most numerous and best known" MANPADS and 
"similar in capability" to the STINGER). There are currently an estimated 500,000 MANPADS in the 
world. Id.  
n114. See id. (explaining that MANPADS are "attractive to terrorists" because they are "lethal, ... highly 
portable and concealable, ... inexpensive, ... relatively simple to operate, ... and [a] formidable threat to 
unprotected aircraft").  
n115. Use of such weapons by child soldiers has been extensively documented. See, e.g., Human Rights 
Watch, The Scars of Death: Children Abducted by the Lord's Resistance Army in Unganda (1997) 
(recounting the experiences of child soldiers).  
n116. Thus:  
The appearance of ... new concepts of weapons has gradually blurred the face of war. Does a single 
"hacker" attack count as a hostile act or not? Can using financial instruments to destroy a country's 
economy be seen as a battle? ... Obviously, proceeding with the traditional definition of war in mind, there 
is no longer any way to answer the above questions. When we suddenly realize that all these non-war 
actions may be the new factors constituting future warfare, we have to come up with a new name for this 
new form of war: warfare which transcends all boundaries and limits, in short: unrestricted warfare.  
Qiao & Wang, supra note 17, at 12.  
n117. The military term for such new kinds of threats is "asymmetrical warfare." Charles J. Dunlap, Jr., A 
Virtuous Warrior in a Savage World, 8 U.S. A.F. Acad. J. Legal Stud. 71, 71-72 (1997-1998). Since few 
states (or nonstate actors) can hope to directly challenge American military superiority, these actors turn 
increasingly to a variety of "strategies that seek to avoid [American] strengths ... .In the modern context, 
asymmetrical warfare emphasizes ... unconventional or nontraditional methodologies." Id. at 72. Much of 
the time, these methodologies may involve "what might be characterized as "neo-absolutist war' ... . 
without rules or scruples," and focusing on "shattering the enemy's will by any means possible, including 
methods that defy recognized standards of acceptable behavior in war." Id. at 73.  
n118. Consider the conflicts in Bosnia and Rwanda, for instance. See generally Jose E. Alvarez, Crimes of 
States/Crimes of Hate: Lessons from Rwanda, 24 Yale J. Int'l L. 365 (1999).  
n119. The world community has consistently failed to come up with a definition of terrorism that all states 
accept as satisfactory. See Adam Roberts, Can We Define Terrorism?, Oxford Today (2002), 
http://www.oxfordtoday.ox.ac.uk/archive/0102/14 2/04.shtml (last visited Sept. 20, 2004) (suggesting that 
terrorism is easy to condemn but difficult to define, and "sure to remain a box with a false bottom").  
n120. See Nat'l Comm'n on Terrorist Attacks upon the U.S., The 9/11 Commission Report 1-4, 160-63, 231 
(2004) (reporting that the hijackers boarding flights on September 11, 2001 included nationals of Egypt, 
Lebanon, Saudi Arabia, and the United Arab Emirates).  
n121. See id. at 157, 160, 165, 224, 233, 235 (noting that three of the hijackers pursued higher education in 
Hamburg, Germany, plotted the attacks in Afghanistan, and then attended flight school in the United States 



and that others had been involved in the "jihad" in Chechnya and had received training in Afghanistan in 
2000-2001).  
n122. See Paul Butler, Principal Assistant Secretary of Defense, Briefing on Detainee Operations at 
Guantanamo Bay (Feb. 13, 2004) (detailing al Qaeda's extensive terrorist actions throughout the world), 
available at http://www.defenselink.mil/transcripts/2004/tr20040213-0443.html (last visited Sept. 14, 
2004).  
n123. Jose Padilla, the alleged "dirty bomb" plotter, is an American, Court: President Cannot Detain U.S. 
Citizen as Enemy Combatant, CNN.com, Dec. 22, 2003, at 
http://www.cnn.com/2003/LAW/12/18/padilla.case/; "shoe bomber" Richard Reid is British, Britons 
Shocked by Terror Links, CNN.com, Jan. 21, 2002, at 
http://archives.cnn.com/2002/WORLD/europe/01/18/inv.britain.terror/index.html; and those held at 
Guantanamo represent some 32 different nations, Carol Rosenberg, Camp Detainees Represent 32 Nations, 
Miami Herald, Feb. 21, 2002, available at 
http://www.miami.com/mld/miamiherald/news/2713066.htm?1c&1c.  
n124. See Secretary of State Donald M. Rumsfeld, Department of Defense News Briefing (Feb. 8, 2002) 
(describing al Qaeda as a "non-state, terrorist network" whose forces made up part of the loosely organized 
Taliban and noting Taliban efforts "to blend in with civilian non-combatants, hiding in mosques and 
populated areas," wearing no "distinctive signs, insignias, symbols, or uniforms"), available at 
http://www.defenselink.mil/transcripts/2002/t02082002-0208sd.html (last visited Sept. 14, 2004). This 
failure to distinguish themselves from civilians has noteworthy implications: it is one of the primary factors 
the Bush administration cited in support of its decision to regard the Taliban and al Qaeda fighters as 
"unprivileged combatants" who could be denied protective POW status under the Third Geneva 
Convention. See Goldman & Tittemore, supra note 6, at 25-26 (describing legal arguments the Bush 
administration advanced for denying Taliban and al Qaeda fighters POW status); see also Jim Garamone, 
Rumsfeld Explains Detainee Status, Am. Forces Press Service, Feb. 8, 2002 (discussing Secretary 
Rumsfeld's statement on the applicability of the Geneva Conventions to the Taliban and al Qaeda), 
available at http://www.defenselink.mil/news/feb2002/n02082002 200202086.html.  
n125. Al Qaeda is, of course, only the most widely known international terrorist organization. While few 
other terrorist organizations appear to have a similarly global reach, local and regional terrorist 
organizations have long had a similar capacity to cause harm. Most recently, for instance, Chechen 
terrorists took over a school in Beslan, in Russia's North Ossetian region. In the resulting siege, close to 
400 civilians - mainly women and small children - died. Russia School Siege Tops 350, CNN.com, Sept. 5, 
2004, at http://www.cnn.com/2004/WORLD/europe/09/04/russia.school/index.html.  
n126. See discussion supra Part II.C (describing the Geneva Conventions' attempt to define which conflicts 
should be subject to international law).  
n127. See Hague Convention, supra note 38, art. 2, 36 Stat. at 2290 (restricting the Convention provisions 
to conflicts between the contracting nations).  
n128. 1949 Geneva Conventions, supra note 10, art. 3, 6 U.S.T. at 3116-18, 3220-22, 3318-20, 3518-20, 75 
U.N.T.S. at 32, 86, 136, 288.  
n129. Id. art. 3, 6 U.S.T. at 3116-17, 3220-22, 3318-20, 3518-20, 75 U.N.T.S. at 32, 86, 136, 288.  
n130. See ICRC, supra note 47 (listing all states party to the Geneva Conventions and their Protocols).  
n131. Protocol II, supra note 43, art. 1, 1125 U.N.T.S. at 611 ("This Protocol ... develops and supplements 
Article 3 common to the Geneva Conventions ... [and] shall apply to all armed conflicts which are not 
covered by Article 1 of the Protocol Additional ... .").  
n132. Stewart, supra note 23, at 319-20.  
n133. See Int'l & Operational Law Dep't, supra note 43, at 7-13 (describing those aspects of the Additional 
Protocols considered binding by the United States).  
n134. Protocol II, supra note 43, art. 1, 1125 U.N.T.S. at 611.  
n135. Id.  



n136. See 1949 Geneva Conventions, supra note 10, art. 2, 6 U.S.T. at 3115, 3218, 3317, 3517, 75 U.N.T.S. 
at 32, 86, 136, 288 (declaring that the Conventions apply to "all cases of declared war or of any other 
armed conflict" between signatory states).  
n137. Before that, international armed conflicts included those in Vietnam, Korea, and Afghanistan.  
n138. Consider, for example, the long-running Lord's Resistance Army insurgency in Uganda and 
intermittent Ugandan government support for the insurgent Sudan People's Liberation Army, or the 
disastrous conflict in the Congo, which ultimately drew in nearly a dozen African states, some covertly, 
some overtly.  
n139. But see Military and Paramilitary Activities (Nicar. v. U.S.), 1986 I.C.J. 14 (June 27) (noting that 
involvement in an internal armed conflict by another state triggers the rules governing international armed 
conflicts).  
n140. Until recently al Qaeda clearly operated in Afghanistan with the blessing of the Taliban, 
Afghanistan's de facto government, but the Taliban can no longer make any claim to statehood itself.  
n141. See supra note 136 (concerning Common Article 2).  
n142. See Ronald J. Sievert, War on Terrorism or Global Law Enforcement Operation?, 78 Notre Dame L. 
Rev. 307, 308-09 (2003) (characterizing the dichotomy of the war on terrorism as both a law enforcement 
and a military problem).  
n143. Protocol II, supra note 43, art. 1.2, 1125 U.N.T.S. at 611.  
n144. See O'Connell, supra note 97, 454 ("The British government, for example, has consistently 
maintained that the violence related to the crisis in Northern Ireland is criminal violence to which the 
Geneva Conventions do not apply ... .").  
n145. See Emanuel Gross, Trying Terrorists - Justification for Differing Trial Rules: The Balance Between 
Security Considerations and Human Rights, 13 Ind. Int'l & Comp. L. Rev. 1, 97 (2002) (arguing that it is a 
democratic state's responsibility to guarantee public safety by giving terrorists a fair trial and thereby only 
convicting the guilty).  
n146. Protocol II, supra note 43, art. 1.1, 1125 U.N.T.S. at 611.  
n147. Notably, McVeigh himself - a U.S. Army veteran decorated for combat bravery in the Gulf War - 
sought to claim, in effect, that he was a combatant, describing deaths of children as "collateral damage." 
FBI: McVeigh Knew Children Would Be Killed in OKC Blast, CNN.com, Mar. 29, 2001, at 
http://www.cnn.com/2001/U.S./03/29/mcveigh.book.01/index.html.  
n148. See Joan Fitzpatrick, Agora: Military Commissions: Jurisdiction of Military Commissions and the 
Ambiguous War on Terrorism, 96 Am. J. Int'l L. 345, 347 (2002) (arguing that the phrase "war on 
terrorism" is ambiguous and "exceeds accepted definitions of international armed conflict"); Joan 
Fitzpatrick, Sovereignty, Territoriality and the Rule of Law, 25 Hastings Int'l & Comp. L. Rev. 303 (2002) 
(arguing that the Bush administration has pursued "a highly problematic armed conflict alternative to the 
criminal law paradigm, which is readily available to combat terrorist acts and threats"); see also Michael 
Howard, What's in a Name?: How to Fight Terrorism, Foreign Aff., Jan./Feb. 2002, at 8 (arguing that the 
use of the phrase "war on terrorism" is both "dangerous" and "counterproductive" because "it arouses an 
immediate expectation, and demand, for specific military action against some easily identifiable 
adversary"); Alain Pellet, No, This Is Not War! (Oct. 3, 2001), at http://www.ejil.org/forum WTC/ny-
pellet.html (asserting that the September 11 attacks were not war crimes and "should lead to the rapid 
adoption of new instruments designed to address the new threats looming over the world"). For a more 
nuanced version of this argument, see Mark A. Drumbl, Victimhood in Our Neighborhood: Terrorist 
Crime, Taliban Guilt, and the Aysmmetries of the International Legal Order, 81 N.C. L. Rev. 1, 5 (2002), 
which argues that "there are [important] consequentialist, communitarian, and deontological reasons why 
the [9/11] attacks [and terrorism in general] should be constructed as criminal attacks." But see Derek 
Jinks, September 11 and the Laws of War, 28 Yale J. Int'l L. 1, 12-13 (2003) (arguing that the events of 
9/11 were an armed conflict governed by the rule applicable to noninternational armed conflicts). Jinks 
argues, however, that not all terrorism should be considered part of an armed conflict. Id.  
n149. See, e.g., Spencer Hsu & Dana Milbank, Kerry Rips Cheney Statement, Wash. Post, Sept. 9, 2004, at 
A06 (quoting Vice President Dick Cheney as criticizing Kerry for his allegedly "pre-9/11 mind-set," 



characterized by considering that "these terrorist attacks are just criminal acts and that we're not really at 
war"); see also Michael Chertoff, Law, Loyalty, and Terror: Our Legal Response to the Post-9/11 World, 
Wkly. Standard, Dec. 1, 2003, at 15 (observing that, with a goal of destroying the United States and a 
willingness to employ weapons of mass destruction to achieve that end, al Qaeda represented "as serious a 
threat to the national security of the United States as one could envision"); Butler, supra note 122 (quoting 
the November 2001 remarks of President George W. Bush, including that "international terrorists have 
carried out attacks on the United States on a scale that has created a state of armed conflict that requires the 
use of United States armed forces"); News Release, U.S. Department of Defense, DOD Responds to ABA 
Enemy Combatant Report (Oct. 2, 2002) (quoting U.S. Department of Defense General Counsel William 
Haynes as stating, "the United States is currently in a state of war with al Qaeda, one that triggers executive 
branch authority to prevent further attacks"), available at 
http://www.defenselink.mil/releases/2002/b10022002 bt497-02.html; Joe Whitley, General Counsel for the 
Department of Homeland Security, Comments at the University of Virginia School of Law (Feb. 28, 2004) 
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n150. See, e.g., Butler, supra note 122. Butler states:  
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Americans, civilian or military, wherever they could be found... .  
... .  
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The text of the 1998 Fatwa is available at http://www.pbs.org/newshour/terrorism/international/fatwa 
1998.html (last visited Dec. 1, 2004).  
n151. See, e.g., Qiao & Wang, supra note 17, at 222 (asserting that unrestricted "warfare in the age of 
globalization" has essentially filled the "chasm between warfare and non-warfare").  
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actions in Afghanistan as an international armed conflict but still conceptualize support for terrorism by 
persons in the U.S. as crime. See Jinks, supra note 148, at 42-44 (arguing that, pursuant to Common Article 
3 of the Geneva Conventions, individual criminal liability may be imposed on people who violate the 
substantive prohibitions of Article 3).  
n153. Hamdi v. Rumsfeld, 124 S. Ct. 2633 (2004); Rumsfeld v. Padilla, 124 S. Ct. 2711 (2004). Jose Padilla 
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Padilla v. Rumsfeld, 352 F.3d 695, 701 (2d Cir. 2003), vacated and remanded by 124 S. Ct. at 2711. A 
month after his initial detention, the President designated Padilla an "enemy combatant" (and presumptively 
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permit him access to counsel, and did not say whether or not he would eventually face charges before a 
military tribunal. 352 F.3d at 700. This case was eventually disposed of by the Supreme Court on 
jurisdictional grounds. 124 S. Ct. at 2727.  
n154. See infra text accompanying notes 158-60 (discussing the U.S. justification for the 2002 missile 
strike on a car allegedly carrying al Qaeda operatives in Yemen, which killed six people including a U.S. 
citizen).  
n155. Quoted in Arthur Schlesinger, Jr., The Imperial Presidency Redux, Wash. Post, June 28, 2003, at 
A25.  
n156. History is replete with examples of successful state abductions and killings in other sovereign states, 
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Gen. of Israel v. Eichmann, 36 I.L.R. 277 (Isr. 1962); see also United States v. Alvarez-Machain, 504 U.S. 
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the United States for crimes committed in Mexico). But see Sosa v. Alvarez-Machain, 124 S. Ct. 2739 
(2004) (upholding the right of the defendant in United States v. Alvarez-Machain to sue in tort under 28 
U.S.C. 1350 (2000), based on a limited interpretation of the law of nations).  
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Id. (internal citation omitted); see also Dinstein, supra note 31, at 240 (arguing that "just as [State A] is 
entitled to exercise self-defense against an armed attack by [State B], it is equally empowered to defend 
itself against armed bans operating from within [State B]").  
n161. U.N. Charter, art. 51.  
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n166. Amnesty Int'l, supra note 14, at 21; see also O'Connell, supra note 97, at 454-55 (calling the strike 
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n177. Approximately 680 detainees have been held at Guantanamo; fewer than 100 have been released by 
arrangement with U.S. allies. See Vernon Loeb, U.S. to Assess Detainees' Cases; Rumsfeld Says Prisoners 
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had been repatriated or released into foreign custody).  
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military commissions. See News Release, U.S. Department of Defense, Two Guantanamo Detainees 
Charged (Feb. 24. 2004) at http://www.defenselink.mil/releases/2004/nr20040224-0363.html (last visited 
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and will be tried by military commission).  
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http://www.defenselink.mil/transcripts/2004/tr20040213-0445.html (last visited Sept. 7, 2004) (stating that 
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The Department of Defense initially declined to give further details, such as whether it would allow 
detainees counsel in conjunction with review panel hearings, when the first review panels would convene, 
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Yaser Hamdi). The Bush administration argued that the Guantanamo detainees had no right of access to US 
courts, asserting that US courts lack jurisdiction over Guantanamo. In Rasul v. Bush, decided in June 2004, 
the Supreme Court rejected this assertion, and stated that Guantanamo detainees could bring habeas claims 
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military necessity. Technical progress can cease and the most palpable facts can be denied or disregarded... 
. A peace that was truly permanent would be the same as a permanent war." George Orwell, 1984, at 163-
64 (Signet Classic 1992) (1949), quoted in Alejandra Rodriguez, Comment, Is the War on Terrorism 
Compromising Civil Liberties? A Discussion of Hamdi and Padilla, 39 Cal. W. L. Rev. 379, 394 (2003).  
n185. 1949 Geneva Conventions, supra note 10, art. 3, 6 U.S.T. at 3116-18, 3220-22, 3318-20, 3518-20, 75 
U.N.T.S. at 32-34, 86-87, 135-38, 288-90.  



n186. See Protocol II, supra note 43, 1125 U.N.T.S. at 609 (extending the protections of Protocol I to 
victims of noninternational conflicts); Protocol I, supra note 43, 1125 U.N.T.S. at 4 (setting protocols for 
civilian treatment during armed conflicts); 1949 Geneva Conventions, supra note 10, 6 U.S.T. at 3114, 
3217, 3316, 3516, 75 U.N.T.S. at 31, 85, 135, 287 (establishing baseline human rights guarantees for 
situations of armed conflict).  
n187. For example, see Ex parte Quirin, 317 U.S. 1 (1942), in which the Supreme Court declared that a 
"universal agreement and practice" under "the law of war" holds that "lawful combatants are subject to 
capture and detention as prisoners of war by opposing military forces" and "unlawful combatants are 
likewise subject to capture and detention, but in addition they are subject to trial and punishment by 
military tribunals for acts which render their belligerency unlawful." Id. at 30-31.  
n188. Third Geneva Convention, supra note 10, art. 4, 6 U.S.T. at 3320-22, 75 U.N.T.S. at 138-40. The 
Geneva Convention states that members of regular state armed forces are lawful combatants. Id. Even 
though, under Article 4, the above requirements (command by a responsible person, a fixed sign, open 
carrying of weapons, and compliance with the laws and customs of war) technically apply only to 
"members of other militias and members of other volunteer corps" by custom, those requirements apply to 
all combatants, including combatants with regular armies. Id.; see also Omar Akbar, Note, Losing Geneva 
in Guantanamo Bay, 89 Iowa L. Rev. 195, 218 (2003) (noting that "customary law" requires compliance 
with the four requirements of Article 4 even for members of regular armed forces).  
n189. See Goldman & Tittemore, supra note 7, at 25; see also Lawrence Azubuike, Status of Taliban and al 
Qaeda Soldiers: Another Viewpoint, 19 Conn. J. Int'l L. 127, 146-54 (2003) (describing the argument 
against extending combatant status to members of the Taliban and al Qaeda); U.S. Defends Handling of 
Afghan Captives, BBC News Online, Jan. 12, 2002, at 
http://news.bbc.co.uk/1/hi/world/americas/1756643.stm (quoting U.S. Defense Secretary Rumsfeld as 
saying the Taliban and al Qaeda captives will "be handled ... as unlawful combatants"); Ari Fleischer, 
White House Press Secretary, Press Briefing (Feb. 7, 2002), at 
http://www.whitehouse.gov/news/releases/2002/02/20020207-6.html ("The national security team ... has 
always said that these detainees should not be treated as prisoners of war, because they don't conform to the 
requirements of Article 4 of the Geneva Convention ... .").  
n190. The U.S. Ambassador-at-Large for War Crimes Issues, Pierre-Richard Prosper, has declared that the 
members of the Taliban "are not under a responsible command," that they do not "conduct their operations 
in accordance with the laws and customs of war," that they do not have a "fixed distinctive sign 
recognizable from a distance," and that they do not "carry arms openly." Pierre-Richard Prosper, Status and 
Treatment of Taliban and al-Qaida Detainees, Remarks at Chatham House, London, United Kingdom (Feb. 
20, 2002), at http://www.state.gov/s/wci/rm/2002/8491.htm. "Their conduct and history of attacking 
civilian populations, disregarding human life and conventional norms, and promoting barbaric philosophies 
represents firm proof of their denied status." Id.; see also Diane K. Hook, Detainees or Prisoners of War?: 
The Applicability of the Geneva Convention to the War on Terrorism, 58 J. Mo. B. 346, 348-49 (2002) 
(asserting that the Taliban did not meet "all of the four conditions for belligerent status"), available at 
http://www.mobar.org/journal/2002/novdec/hook.htm.  
n191. See Azubuike, supra note 189, at 146 (quoting a U.S. ambassador on the issue of the Geneva 
Convention's criteria pertaining to "the laws and customs of war").  
The United States initially took the position that the Geneva Conventions did not cover the Taliban soldiers 
captured in the conflict. The proffered justification was that "since Afghanistan was not a functioning state 
during the conflict and the Taliban was not recognized as a legitimate government, Afghanistan did not 
continue as a party to the Third Geneva Convention, which therefore could not apply to members of the 
Taliban." Id. at 145 (internal quotation marks omitted). Realizing the shaky premises of such a contention, 
the United States amended its position by asserting the more plausible view that since both the United 
States and Afghanistan were parties to the Geneva Conventions, and there was an armed conflict between 
the two, Geneva III applied. However, it determined "that the Taliban's actions in violating the laws of war 
and closely associating itself with Al Qaeda had the effect of stripping Taliban members of their rights to 
prisoner of war status." Id. at 145 (internal quotation marks omitted).  
n192. See generally Akbar, supra note 188 (providing a detailed critique of the Bush administration's 
politics toward detainees).  



n193. Third Geneva Convention, supra note 10, art. 5, 6 U.S.T at 3322, 75 U.N.T.S at 140.  
n194. See Lawyers Comm. for Human Rights, supra note 11, at 54 ("In the absence of individualized 
Article 5 hearings ... there is genuine concern that noncombatants may have been caught up in the 
Guantanamo net."). The failure of the United States to hold Article 5 hearings has been widely criticized, 
even by many senior military officials. Some of the detainees will ultimately stand trial in military 
commissions; as of March 1, 2004, however, only two of the hundreds of remaining detainees had been 
charged. See News Release, supra note 178 (announcing the charges against two detainees).  
n195. See Lawyers Comm. for Human Rights, supra note 11, at 109 n.424 (referencing sources that 
describe the Taliban uniform, including black turbans).  
n196. Id. at 54.  
n197. Id. The recent U.S. decision to release more than eighty Guantanamo detainees appears to be a de 
facto acknowledgment that in some cases the administration was mistaken about the role the detainees had 
played. See Loeb, supra note 177, at A20 (reporting that a panel would look at intelligence on the detainees 
before recommending whether they should be released).  
n198. Interestingly, on a nonformalist reading of the Geneva Conventions, it could also be argued that some 
of the high tech weapons systems possessed by the United States and other wealthier nations risk turning 
some U.S. military personnel into "unlawful combatants." The requirements that combatants have "fixed 
distinctive signs recognizable at a distance" and that they "carry arms openly" were presumably intended 
both to clearly distinguish combatants from civilians and to eliminate "treacherous killings." Could the U.S. 
personnel who program and control unmanned aircrafts, such as the predator drone that fired Hellfire 
missiles to kill al Qaeda suspects in Yemen, be considered lawful combatants? See, e.g., Jack Kelley, U.S. 
Kills al-Qaeda Suspects in Yemen, USA Today, Nov. 5, 2002, at 1A (reporting the November 2002 
assassination of wanted al Qaeda operative Ali Qaed Sinan al-Harth and five associates by the CIA). (In 
fact, the aircraft was apparently operated by the CIA, but even if operated by the military, the same 
question might be asked.) Id.  
n199. Under intense pressure, the Pentagon grudgingly agreed that the Geneva Conventions apply to the 
conflict in Iraq - a classic international armed conflict - making all detainees in Iraq either POWs covered 
by the Third Geneva Convention or civilians covered by the Fourth.  
n200. See Lawyers Comm. for Human Rights, supra note 11, at ii-iii (discussing the detention of Yaser 
Hamdi and Jose Padilla, both U.S. citizens). See generally ABA Task Force on Treatment of Enemy 
Combatants, Preliminary Report, Aug. 8, 2002, at 3 (expressing concern about recent government actions 
implying that "with no meaningful judicial review, any American citizen alleged to be an enemy combatant 
could be detained indefinitely without charges or counsel on the Government's say-so." (quoting Hamdi v. 
Rumsfeld, 337 F.3d 335, 358 (4th Cir. 2003), vacated and remanded by 124 S. Ct. 2633 (2004))).  
n201. On January 29, 2004, U.S. authorities released and repatriated three children, aged thirteen to fifteen, 
after holding them as enemy combatants for nearly two years; U.S. officials have acknowledged that other 
detainees aged sixteen and seventeen remain in detention. News Release, U.S. Department of Defense, 
Transfer of Juvenile Detainees Completed (Jan. 29, 2004), available at 
http://www.dod.mil/releases/2004/nr20040129-0934.html (describing the detention and release of three 
juveniles from Guantanamo); News Release, Human Rights Watch, U.S.: Despite Releases, Children Still 
Held at Guantanamo (Jan. 29, 2004), at http://www.hrw.org/english/docs/2004/01/29/usint7117.htm ("The 
Department of Defense has confirmed that an unspecified number of other children, aged 16 and 17, are 
also detained at Guantanamo.").  
n202. See generally Michael Greenberger, Is Criminal Justice a Casualty of the Bush Administration's 
"War on Terror"?, 31 Hum. Rts. 19 (2004) (describing the dangers of government prosecutions that seek to 
fight terrorism).  
n203. See supra notes 10-20 and accompanying text.  
n204. Quoted in Rehnquist, supra note 5, at 218.  
n205. See U.S. Const. art. I, 8 (enumerating Congress's powers); id. art. II, 2 (establishing, among other 
powers, the President's role in foreign and military affairs).  



n206. See, e.g., United States v. Curtiss-Wright Exp. Corp., 299 U.S. 304, 315 (1936) ("The whole aim of 
the resolution [in question] is to affect a situation entirely external to the United States.").  
n207. Especially if there is some later remedy for those whose interests were greatly damaged. Consider, 
for instance, the possibility of mandatory vaccinations - or quarantines - in the event of a smallpox 
outbreak.  
n208. Cf. Gross, supra note 66, at 1034 (discussing courts' "highly deferential attitude" in reviewing 
governmental actions and decisions in emergency situations).  
n209. In Korematsu v. United States, 323 U.S. 214 (1944), for instance, it later became apparent that U.S. 
officials had knowingly misinformed the court about evidence relating to the dangerousness of Japanese 
Americans. See Susan Kiyomi Serrano & Dale Minami, Korematsu v. United States: A "Constant Caution" 
in a Time of Crisis, 10 Asian L.J. 37, 37 (2003) ("Unearthed documents had revealed that no military 
necessity existed to justify the incarceration, and that government decision makers knew this at the time, 
and later lied about it to the Supreme Court."). More recently, several Bush administration prosecutions of 
suspected terrorists have collapsed in the face of evidence that prosecutors exaggerated the evidence. See 
Botched Terror Cases Are Evidence of Overzealous Prosecution, supra note 92, at 10A ("In some cases, the 
blame lies with sloppy work by prosecutors. In others, the government appears to have been over-eager to 
declare it had bagged a terrorist and allowed due process to fall by the wayside."); Dan Eggen, Report 
Scolds Terrorism Prosecutors: U.S. to Drop Convictions About Trio in Detroit, Wash. Post, Sept. 2, 2004, 
at A03 ("The report raises serious questions about the veracity of most of the key evidence and testimony at 
the heart of the [Detroit sleeper cell] case."); Parker, supra note 92, at A1 ("Military prosecutors who 
accused an Air Force translator ... of taking part in a spy ring that tried to pass more than 200 secret 
documents to U.S. enemies now say that only one of the documents was secret ..."); Editorial, The Spies 
Who Weren't, Wash. Post, Oct. 6, 2004, at A26 ("Over the past few months, three espionage or security-
related cases against personnel at the [Guantanamo] base have fallen apart.").  
n210. 124 S. Ct. 2633 (2004).  
n211. Lawyers Comm. for Human Rights, supra note 11, at 63.  
n212. Id.  
n213. Hamdi v. Rumsfeld, 316 F.3d 450, 463 (4th Cir. 2003), vacated by 124 S. Ct. 2633 (2004), remanded 
to 378 F.3d 426 (4th Cir. 2004) (quoting Hamdi v. Rumsfeld, 296 F.3d 278, 281 (4th Cir. 2002)).  
n214. Id. at 472 (quoting Hamdi, 296 F.3d at 283).  
n215. The Department of Defense subsequently decided to permit both Jose Padilla and Yaser Hamdi 
access to counsel, but in the case of both men the Defense Department insisted that access was being 
granted not as a matter of legal right but "as a matter of discretion and military authority. Such access is not 
required by domestic or international law and should not be treated as a precedent." News Release, U.S. 
Department of Defense, Padilla Allowed Access to Lawyer (Feb. 11, 2004), available at 
http://www.dod.mil/releases/2004/nr20040211-0341.html. What's more, the U.S. Department of Defense 
refused to allow either of the two men to meet privately with their attorneys, insisting instead on 
monitoring attorney-client communications. The Illusion of Access, Human Rights Watch (Feb. 27, 2004), 
at http://www.hrw.org/english/docs/2004/02/27/usdom7701.htm.  
n216. Hamdi, 316 F.3d at 476.  
n217. Hamdi, 124 S. Ct. at 2650.  
n218. Id. at 2635.  
n219. Lawyers Comm. for Human Rights, supra note 11, at 65.  
n220. Id.  
n221. Id.  
n222. Id.  
n223. See id. (recounting the detention of Padilla). Ironically, Padilla and Hamdi have less likelihood than 
noncitizens of resolving their cases, since, as U.S. citizens, they are not eligible to be tried by a military 
commission. See News Release, U.S. Department of Defense, supra note 215 ("As a U.S. citizen, Padilla is 
not eligible for trial by military commission under the President's military order of Nov. 13, 2001.").  



n224. Padilla ex rel. Newman v. Bush, 233 F. Supp. 2d 564, 605 (S.D.N.Y. 2002), rev'd sub nom. Rumsfeld 
v. Padilla, 124 S. Ct. 2711 (2004); see also supra note 215.  
n225. Padilla, 233 F. Supp. 2d at 592-96.  
n226. Id. at 588-90.  
n227. Id. at 570.  
n228. Padilla v. Rumsfeld, 352 F.3d 695 (2d Cir. 2003), rev'd and remanded by 124 S. Ct. 2711 (2004).  
n229. Id. at 713-18. The court also held that the Non-Detention Act of 1971, 18 U.S.C. 4001(a) (2000), 
prohibited the detention of American citizens without express congressional authorization, and neither 
Congress's joint resolution, Authorization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 
(2001), nor 10 U.S.C. 956(5) constituted such authorization under 18 U.S.C. 4001(a). Padilla, 352 F.3d at 
722-24.  
n230. Padilla, 352 F.3d at 717.  
n231. Id. at 717-18.  
n232. Id. at 714 (citations omitted).  
n233. Rumsfeld v. Padilla, 124 S. Ct. 2711 (2004).  
n234. Gherebi v. Bush, 352 F.3d 1278 (9th Cir. 2003), vacated by 124 S. Ct. 2932 (2004), however, held 
that the issue of legal "sovereignty" is not controlling, and that by virtue of the United States' exercise of 
territorial jurisdiction over Guantanamo, federal district courts had jurisdiction over an alleged enemy 
combatant's habeas petition. This position was endorsed by the Supreme Court in Rasul v. Bush, 124 S. Ct. 
2686 (2004). Despite the Supreme Court's recent decision in Rasul, which found that U.S. courts do have 
jurisdiction over Guantanamo, the Court has so far declined to order the U.S. government to provide the 
Guantanamo detainees with access to counsel.  
n235. 321 F.3d 1134 (D.C. Cir. 2003), rev'd sub nom. Rasul v. Bush, 124 S. Ct. 2686 (2004) (holding that 
no U.S. court could grant detainees at Guantanamo habeas relief and that the detainees also had no ability 
to litigate in U.S. courts).  
n236. This acknowledgment rested on something of a technicality; the D.C. Circuit stated that the 
controlling precedent was Johnson v. Eisentrager, 339 U.S. 762 (1950), and in Eisentrager:  
The Court's description of the prisoners as "enemy aliens" rested instead on their status as nationals of a 
country at war with the United States... . It follows that none of the Guantanamo detainees are within the 
category of "enemy aliens," at least as Eisentrager used the term. They are nationals of Kuwait, Australia, 
or the United Kingdom. Our war in response to the attacks of September 11, 2001, obviously is not against 
these countries. It is against a network of terrorists operating in secret throughout the world and often 
hiding among civilian populations. An "alien friend" may become an "alien enemy" by taking up arms 
against the United States, but the cases before us were decided on the pleadings, each of which denied that 
the detainees had engaged in hostilities against America.  
Al Odah, 321 F.3d at 1139-40.  
n237. The court noted that "Cuba - not the United States - has sovereignty over Guantanamo Bay." Al 
Odah, 321 F.3d at 1143. The D.C. Circuit relied on Cuban Am. Bar Ass'n v. Christopher, 43 F.3d 1412 
(11th Cir. 1995) and Vermilya-Brown Co. v. Connell, 335 U.S. 377 (1948), for this holding. The court 
noted that  
in holding that a naval base in Bermuda, controlled by the United States under a lease with Great Britain, 
was outside United States sovereignty, the Court took notice of the lease with Cuba for the Guantanamo 
Bay Naval Base and the fact that it granted the United States "substantially the same rights as it has in the 
Bermuda lease."  
Al Odah, 321 F.3d at 1143 (quoting Vermilya-Brown Co., 335 U.S. at 383). The court further noted that the 
""determination of sovereignty over an area ... is for the legislative and executive departments.'" Id. 
(quoting Vermilya-Brown Co., 335 U.S. at 383).  
n238. Al Odah, 321 F.3d at 1140-41. The D.C. Circuit noted that in Johnson v. Eisentrager, "the Supreme 
Court rejected the proposition "that the Fifth Amendment confers rights upon all persons, whatever their 



nationality, wherever they are located and whatever their offenses.'" Id. at 1140 (quoting Eisentrager, 339 
U.S. at 783).  
n239. Rasul, 124 S. Ct. at 2686.  
n240. 331 F.3d 918 (D.C. Cir. 2003), cert. denied, 124 S. Ct. 1041 (2004) (holding that the U.S. 
Department of Justice was exempted under the Freedom of Information Act's law enforcement exemption 
from having to disclose the names of detainees and their attorneys).  
n241. 308 F.3d 198, 219 (3d Cir. 2002), cert. denied, 538 U.S. 1056 (2003) (holding that newspapers do 
not have a First Amendment right to access deportation hearings that have been determined to present 
significant national security concerns by the Attorney General).  
n242. 124 S. Ct. 1405 (2004) (denying certiorari in a case involving the press's right to access habeas 
proceedings involving the war on terror).  
n243. See, e.g., Lawyers Comm. for Human Rights, Assessing the New Normal: Liberty and Security for 
the Post-September 11 United States, at ii (2003) (criticizing the lack of judicial review regarding the 
treatment of military prisoners).  
n244. Qiao & Wang, supra note 17, at 12.  
n245. See supra note 15 (noting the human rights community's push for flexible interpretations with regard 
to such areas as gender-based crimes, economic and social rights, and children's rights).  
n246. The one glaring example of Bush administration misreading of the law involves the debate about 
interrogation practices. See supra note 20.  
n247. Even since 9/11, the U.S. government has consistently sought to justify its conduct by reference to 
the law of armed conflict. From the war in Iraq to U.S. treatment of Guantanamo detainees, U.S. 
government officials have, for the most part, taken care to situate U.S. actions and arguments within the 
standard international law discourse. We continue to behave as if we believe that law matters; the problem, 
as noted, is not that the United States refuses to accept the constraints of the law, but that the applicable law 
does not in fact provide any real constraints.  
n248. Although the Supreme Court's decisions in Hamdi and Rasul were widely viewed as setbacks to 
Bush administration assertions of virtually unlimited executive power, the decisions did not in practice go 
far to erode executive power. The Hamdi Court was only able to agree that Hamdi was entitled to argue his 
case before a "neutral decisionmaker," and Rasul was restricted to the jurisdictional question. Hamdi v. 
Rumsfeld, 124 S. Ct. 2633, 2635 (2004); Rasul v. Bush, 124 S. Ct. 2686, 2690 (2004).  
n249. Supra note 46, S. Treaty Doc. No. 106-37, 39 I.L.M. at 1285.  
n250. G.A. Res. 217A, U.N. Doc. A/810, at 71 (1948), available at 
http://www.un.org/documents/ga/res/3/ares3/htm (last visited Nov. 26, 2004).  
n251. See, e.g., Perry S. Smith, Speak No Evil: Apostasy, Blasphemy and Heresy in Malaysian Syariah 
Law, 10 U.C. Davis J. Int'l L. & Pol'y 357, 368-69 (2004) (stating that the Universal Declaration of Human 
Rights binds all nations not able to establish "persistent objector" status).  
n252. International Covenant on Civil and Political Rights, Dec. 19, 1966, 999 U.N.T.S. 171.  
n253. Id.  
n254. Id. art. 4, para. 1, 999 U.N.T.S. at 174.  
n255. Id.  
n256. Id. art. 4, para. 3, 999 U.N.T.S. at 174. The ICCPR states that  
any State Party to the present Covenant availing itself of the right of derogation shall immediately inform 
the other States Parties to the present Covenant, through the intermediary of the Secretary-General of the 
United Nations, of the provisions from which it has derogated and of the reasons by which it was actuated. 
A further communication shall be made, through the same intermediary, on the date on which it terminates 
such derogation.  
Id.  
n257. Id. art. 4, para. 2, 999 U.N.T.S. at 174.  



n258. Id. at arts. 6, 7, 8, paras. 1 & 2, 11, 15 & 16.  
n259. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 
10, 1984, 1465 U.N.T.S. 85; Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 
10, 1948, 78 U.N.T.S. 277. The United States is a party to both of these conventions.  
n260. See Foreign Relations Law, supra note 48, 702 (listing the policies, which if instituted by a state, will 
deem it to have violated international law).  
n261. Id.  
n262. U.N. Human Rights Comm., General Comment No. 29, States of Emergency (Article 4), at 5, U.N. 
Doc. CCPR/C/21/Rev.1/Add.11 (2001).  
n263. Id. at 6.  
n264. Numerous international treaties and agreements relating to terrorism exist, but these address the issue 
only in a piecemeal fashion and none focus on the issue of balancing the need to fight terrorism with 
protection of rights. See, e.g., International Convention for the Suppression of the Financing of Terrorism, 
Jan. 10, 2000, art. 2, S. Treaty Doc. No. 106-49, at 4-5, 39 I.L.M. 270, 271-72 (defining when the offense 
of terrorism is committed); Convention for the Suppression of Terrorist Bombings, Jan. 12, 1998, art. 2, S. 
Treaty Doc. No. 106-6, at 4-5, 37 I.L.M. 249, 253 (defining when the offense of terrorist bombing is 
committed); Convention on the Marking of Plastic Explosives for the Purpose of Detection, Mar. 1, 1991, 
arts. 2-4, S. Treaty Doc. No. 103-8, at 3-4, 30 I.L.M. 726, 727-28 (describing all necessary measures that a 
State Party must take to prohibit unmarked explosives); Convention for the Suppression of Unlawful Acts 
Against the Safety of Maritime Navigation, Mar. 10, 1988, art. 3, S. Treaty Doc. No. 101-1, at 2-3, 27 
I.L.M. 668, 674-75 (defining an unlawful act against the safety of maritime navigation); Convention on the 
Physical Protection of Nuclear Material, Mar. 3, 1980, art. 7, T.I.A.S. No. 11080, at 11, 18 I.L.M. 1422, 
1425-26 (defining offenses regarding nuclear materials); Convention Against the Taking of Hostages, Dec. 
17, 1979, T.I.A.S. No. 11081, 18 I.L.M. 1456 (providing definitions regarding hostage-taking and 
guidelines for preventing it); Convention on the Prevention and Punishment of Crimes Against 
Internationally Protected Persons, Dec. 14, 1973, art. 2, 28 U.S.T. 1975, 1978, 1035 U.N.T.S. 167, 169 
(defining crimes against internationally protected persons). For a discussion of this patchwork approach to 
terrorism, see Laura A. Dickinson, Using Legal Process to Fight Terrorism: Detentions, Military 
Commissions, International Tribunals, and the Rule of Law, 75 S. Cal. L. Rev. 1407 (2002) (arguing for the 
relevance of international legal norms in the fight against terrorism and against the Bush administration's 
use of military commissions).  
n265. See generally Michael Beattie & Lisa Yonka Stevens, Comment, An Open Debate on United States 
Citizens Designated as Enemy Combatants: Where Do We Go from Here?, 62 Md. L. Rev. 975 (2003) 
(presenting arguments for and against executive detention of enemy combatants and examining the need for 
Article III courts to safeguard citizenship rights of American detainees).  
n266. The detentions have been challenged as arbitrary because the United States has never articulated the 
basis on which it decides who should be sent to Guantanamo and who should be detained elsewhere, 
released, or transferred to another state. Although the secrecy surrounding the Guantanamo detainees 
makes it difficult to say much of anything for certain, what is known about the detainee population does 
suggest a certain degree of arbitrariness. Some Guantanamo detainees were as young as thirteen; others 
were apparently in their nineties. Some were detained in Afghanistan, some in other countries. See Lawyers 
Comm. for Human Rights, supra note 11, at 52-55 (describing the plight of Guantanamo detainees); see 
also Lepri, supra note 7, at 2597-98 (concluding that detainees should have a right to counsel and fair trial, 
and that the government should be required to justify detentions by a showing of probable cause); 
Samantha A. Pitts-Kiefer, Note, Jose Padilla: Enemy Combatant or Common Criminal?, 48 Vill. L. Rev. 
875, 898-904 (2003) (distinguishing Padilla from Quirin and concluding that Padilla's detention is invalid); 
Irma Alicia Cabrera Ramirez, Comment, Unequal Treatment of United States Citizens: Eroding the 
Constitutional Safeguards, 33 Golden Gate U. L. Rev. 207, 247-50 (2003) (arguing that enemy combatants 
should have the legal rights of criminal defendants); Rodriguez, supra note 184, at 394 (declaring that 
judicial review is required to prevent a "slippery slope" of lost liberties in the war on terror).  
n267. Indeed, for that reason, most human rights groups refrain from taking positions on the use of military 
force in the abstract, although some organizations have policies on humanitarian intervention. See, e.g., 
Ken Roth, War in Iraq: Not a Humanitarian Intervention, in Human Rights Watch World Report (2004) 



(stating that Human Rights Watch would refrain from evaluating other justifications for military action, but 
concluding that "the invasion of Iraq cannot be justified as a humanitarian intervention").  
n268. See. e.g., Priest, supra note 162, at A1 (describing the CIA killing of a U.S. citizen in a country 
considered at peace with the United States).  
n269. The International Court of Justice's lack of capacity to enforce its judgments and the optional nature 
of U.S. acceptance of I.C.J. jurisdiction make it an ineffective tribunal vis-a-vis the United States; and the 
United States has refused to accept the jurisdiction of the Inter-American Court of Human Rights or the 
new International Criminal Court.  
n270. Courts have shown more willingness to apply and enforce international human rights law against 
foreign actors, particularly in cases brought under the Alien Tort Claims Act, 28 U.S.C. 1350 (2000), and, 
more recently, under the Torture Victims Protection Act of 1991, Pub. L. No. 102-256, 106 Stat. 73 
(codified at 28 U.S.C. 1350 (2000)). See generally Ivan Poullaos, Note, The Nature of the Beast: Using the 
Alien Tort Claims Act to Combat International Human Rights Violations, 80 Wash. U. L.Q. 327, (2002) 
(seeking to expand the legal tools available to victims of human rights abuses). The Court recently gave a 
cautious green light to the continued use of the Alien Tort Claims Act. In Sosa v. Alvarez-Machain, 124 S. 
Ct. 2739 (2004), the Court held that "any claim based on the present day law of nations [must] rest on a 
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