LEGALITY OF THE THREAT OR USE OF NUCLEAR WEAPONS
ICJ Advisory Opinion of 8 July 1996

1. The question upon which the advisory opinion of the Court has been requested is
set forth in resolution 49/75 K adopted by the General Assembly of the United Nations
(hereinafter called the "General Assembly") on 15 December 1994...the English text of
which was enclosed with the letter, reads as follows:

... Decides, pursuant to Article 96, paragraph 1, of the Charter of the United Nations,
to request the International Court of Justice urgently to render its advisory opinion on
the following question: 'Is the threat or use of nuclear weapons in any circumstance
permitted under international law?'

36. [I]n order correctly to apply to the present case the Charter law on the use of
force and the law applicable in armed conflict, in particular humanitarian law, it is
imperative for the Court to take account of the unique characteristics of nuclear weapons,
and in particular their destructive capacity, their capacity to cause untold human
suffering, and their ability to cause damage to generations to come.

37. The Court will now address the question of the legality or illegality of recourse
to nuclear weapons in the light of the provisions of the Charter relating to the threat or
use of force.

38. The Charter contains several provisions relating to the threat and use of force. In
Article 2, paragraph 4, the threat or use of force against the territorial integrity or political
independence of another State or in any other manner inconsistent with the purposes of
the United Nations is prohibited. That paragraph provides:

"All Members shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any State, or in any
other manner inconsistent with the Purposes of the United Nations."

This prohibition of the use of force is to be considered in the light of other relevant
provisions of the Charter. In Article 51, the Charter recognizes the inherent right of
individual or collective self-defence if an armed attack occurs. A further lawful use of
force is envisaged in Article 42, whereby the Security Council may take military
enforcement measures in conformity with Chapter VII of the Charter.

39. These provisions do not refer to specific weapons. They apply to any use of
force, regardless of the weapons employed. The Charter neither expressly prohibits, nor
permits, the use of any specific weapon, including nuclear weapons. A weapon that is
already unlawful per se, whether by treaty or custom, does not become lawful by reason
of its being used for a legitimate purpose under the Charter.

40. The entitlement to resort to self-defence under Article 51 is subject to certain
constraints. Some of these constraints are inherent in the very concept of self-defence.
Other requirements are specified in Article 51.

41. The submission of the exercise of the right of self-defence to the conditions of
necessity and proportionality is a rule of customary international law. As the Court stated
in the case concerning Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America): there is a "specific rule whereby self-defence



would warrant only measures which are proportional to the armed attack and necessary to
respond to it, a rule well established in customary international law" (I.C.J. Reports 1986,
p. 94, para. 176). This dual condition applies equally to Article 51 of the Charter,
whatever the means of force employed.

42. The proportionality principle may thus not in itself exclude the use of nuclear
weapons in self-defence in all circumstances. But at the same time, a use of force that is
proportionate under the law of self-defence, must, in order to be lawful, also meet the
requirements of the law applicable in armed conflict which comprise in particular the
principles and rules of humanitarian law.

43. Certain States...contend that the very nature of nuclear weapons, and the high
probability of an escalation of nuclear exchanges, mean that there is an extremely strong
risk of devastation. The risk factor is said to negate the possibility of the condition of
proportionality being complied with. The Court does not find it necessary to embark
upon the quantification of such risks; nor does it need to enquire into the question
whether tactical nuclear weapons exist which are sufficiently precise to limit those risks:
it suffices for the Court to note that the very nature of all nuclear weapons and the
profound risks associated therewith are further considerations to be borne in mind by
States believing they can exercise a nuclear response in self-defence in accordance with
the requirements of proportionality. ...

45. The Court notes that the Security Council adopted on 11 April 1995, in the
context of the extension of the Treaty on the Non-Proliferation of Nuclear Weapons,
resolution 984 (1995) by the terms of which, on the one hand, it

"[t]akes note with appreciation of the statements made by each of the nuclear-weapon
States (S/1995/261, S/1995/262, S/1995/263, S/1995/264, S/1995/265), in which they
give security assurances *246 against the use of nuclear weapons to non-nuclear-
weapon States that are Parties to the Treaty on the Non-Proliferation of Nuclear
Weapons",

and, on the other hand, it

"[w]elcomes the intention expressed by certain States that they will provide or
support immediate assistance, in accordance with the Charter, to any non-nuclear-weapon
State Party to the Treaty on the Non-Proliferation of Nuclear Weapons that is a victim of
an act of, or an object of a threat of, aggression in which nuclear weapons are used".

46. Certain States asserted that the use of nuclear weapons in the conduct of reprisals
would be lawful. The Court does not have to examine, in this context, the question of
armed reprisals in time of peace, which are considered to be unlawful. Nor does it have
to pronounce on the question of belligerent reprisals save to observe that in any case any
right of recourse to such reprisals would, like self-defence, be governed inter alia by the
principle of proportionality.

47. 1In order to lessen or eliminate the risk of unlawful attack, States sometimes
signal that they possess certain weapons to use in self-defence against any State violating
their territorial integrity or political independence. Whether a signalled intention to use
force if certain events occur is or is not a "threat" within Article 2, paragraph 4, of the
Charter depends upon various factors. If the envisaged use of force is itself unlawful, the



stated readiness to use it would be a threat prohibited under Article 2, paragraph 4. Thus
it would be illegal for a State to threaten force to secure territory from another State, or to
cause it to follow or not follow certain political or economic paths. The notions of
"threat" and "use" of force under Article 2, paragraph 4, of the Charter stand together in
the sense that if the use of force itself in a given case is illegal - for whatever reason - the
threat to use such force will likewise be illegal. In short, if it is to be lawful, the declared
readiness of a State to use force must be a use of force that is in conformity with the
Charter. For the rest, no State - whether or not it defended the policy of deterrence -
suggested to the Court that it would be lawful to threaten to use force if the use of force
contemplated would be illegal.

48. Some States put forward the argument that possession of nuclear weapons is
itself an unlawful threat to use force. Possession of nuclear weapons may indeed justify
an inference of preparedness to use them. In order to be effective, the policy of
deterrence, by which those States possessing or under the umbrella of nuclear weapons
seek to discourage military aggression by demonstrating that it will serve no purpose,
necessitates that the intention to use nuclear weapons be credible. Whether this is a
"threat" contrary to Article 2, paragraph 4, depends upon whether the particular use of
force envisaged would be directed against the territorial integrity or political
independence of a State, or against the Purposes of the United Nations or whether, in the
event that it were intended as a means of defence, it would necessarily violate the
principles of necessity and proportionality. In any of these circumstances the use of
force, and the threat to use it, would be unlawful under the law of the Charter.

49. Moreover, the Security Council may take enforcement measures under Chapter
VII of the Charter. From the statements presented to it the Court does not consider it
necessary to address questions which might, in a given case, arise from the application of
Chapter VIIL.

50. The terms of the question put to the Court by the General Assembly in resolution
49/75K could in principle also cover a threat or use of nuclear weapons by a State within
its own boundaries. However, this particular aspect has not been dealt with by any of the
States which addressed the Court orally or in writing in these proceedings. The Court
finds that it is not called upon to deal with an internal use of nuclear weapons.

51. Having dealt with the Charter provisions relating to the threat or use of force, the
Court will now turn to the law applicable in situations of armed conflict. It will first
address the question whether there are specific rules in international law regulating the
legality or illegality of recourse to nuclear weapons per se; it will then examine the
question put to it in the light of the law applicable in armed conflict proper, i.e. the
principles and rules of humanitarian law applicable in armed conflict, and the law of
neutrality.

52. The Court notes by way of introduction that international customary and treaty
law does not contain any specific prescription authorizing the threat or use of nuclear
weapons or any other weapon in general or in certain circumstances, in particular those of
the exercise of legitimate self-defence. Nor, however, is there any principle or rule of
international law which would make the legality of the threat or use of nuclear weapons
or of any other weapons dependent on a specific authorization. State practice shows that



the illegality of the use of certain weapons as such does not result from an absence of
authorization but, on the contrary, is formulated in terms of prohibition.

53. The Court must therefore now examine whether there is any prohibition of
recourse to nuclear weapons as such; it will first ascertain whether there is a conventional
prescription to this effect. ...

56. [I]t does not seem to the Court that the use of nuclear weapons can be regarded as
specifically prohibited on the basis of the above-mentioned provisions of the Second
Hague Declaration of 1899, the Regulations annexed to the Hague Convention IV of
1907 or the 1925 Protocol (see paragraph 54 above).

57. The pattern until now has been for weapons of mass destruction to be declared
illegal by specific instruments. The most recent such instruments are the Convention of
10 April 1972 on the Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on Their Destruction - which
prohibits the possession of bacteriological and toxic weapons and reinforces the
prohibition of their use - and the Convention of 13 January 1993 on the Prohibition of the
Development, Production, Stockpiling and Use of Chemical Weapons and on Their
Destruction - which prohibits all use of chemical weapons and requires the destruction of
existing stocks. Each of these instruments has been negotiated and adopted in its own
context and for its own reasons. The Court does not find any specific prohibition of
recourse to nuclear weapons in treaties expressly prohibiting the use of certain weapons
of mass destruction.

58. In the last two decades, a great many negotiations have been conducted regarding
nuclear weapons; they have not resulted in a treaty of general prohibition of the same
kind as for bacteriological and chemical weapons. However, a number of specific
treaties have been concluded in order to limit:

(a) the acquisition, manufacture and possession of nuclear weapons

(Peace Treaties of 10 February 1947; State Treaty for the Re-establishment of an
Independent and Democratic Austria of 15 May 1955; Treaty of Tlatelolco of 14
February 1967 for the Prohibition of Nuclear Weapons in Latin America, and its
Additional Protocols; Treaty of 1 July 1968 on the Non-Proliferation of Nuclear
Weapons; Treaty of Rarotonga of 6 August 1985 on the Nuclear-Weapon-Free Zone
of the South Pacific, and its Protocols; Treaty of 12 September 1990 on the Final
Settlement with respect to Germany);

(b) the deployment of nuclear weapons

(Antarctic Treaty of 1 December 1959; Treaty of 27 January 1967 on Principles
Governing the Activities of States in the Exploration and Use of Outer Space,
including the Moon and Other Celestial Bodies; Treaty of Tlatelolco of 14 February
1967 for the Prohibition of Nuclear Weapons in Latin America, and its Additional
Protocols; Treaty of 11 February 1971 on the Prohibition of the Emplacement of
Nuclear Weapons and Other Weapons of Mass Destruction on the Sea-Bed and the
Ocean Floor and in the Subsoil Thereof; Treaty of Rarotonga of 6 August 1985 on the
Nuclear-Weapon-Free Zone of the South Pacific, and its Protocols); and

(c) the testing of nuclear weapons



(Antarctic Treaty of 1 December 1959; Treaty of 5 August 1963 Banning Nuclear
Weapon Tests in the Atmosphere, in Outer Space and under Water; Treaty of 27
January 1967 on Principles Governing the Activities of States in the Exploration and
Use of Outer Space, including the Moon and Other Celestial Bodies; Treaty of
Tlatelolco of 14 February 1967 for the Prohibition of Nuclear Weapons in Latin
America, and its Additional Protocols; Treaty of Rarotonga of 6 August 1985 on the
Nuclear-Weapon-Free Zone of the South Pacific, and its Protocols).

59. Recourse to nuclear weapons is directly addressed by two of these Conventions
and also in connection with the indefinite extension of the Treaty on the Non-
Proliferation of Nuclear Weapons of 1968:

(a) the Treaty of Tlatelolco of 14 February 1967 for the Prohibition of Nuclear
Weapons in Latin America prohibits, in Article 1, the use of nuclear weapons by the
Contracting Parties. It further includes an Additional Protocol II open to nuclear-
weapon States outside the region, Article 3 of which provides:

"The Governments represented by the undersigned Plenipotentiaries also undertake
not to use or threaten to use nuclear weapons against the Contracting Parties of the
Treaty for the Prohibition of Nuclear Weapons in Latin America." ...

(b) the Treaty of Rarotonga of 6 August 1985 establishes a South Pacific Nuclear
Free Zone in which the Parties undertake not to manufacture, acquire or possess any
nuclear explosive device (Art. 3). Unlike the Treaty of Tlatelolco, the Treaty of
Rarotonga does not expressly prohibit the use of such weapons. But such a
prohibition is for the States parties the necessary consequence of the prohibitions
stipulated by the Treaty. ...

On the occasion of the extension of the Treaty in 1995, the five nuclear-weapon States
gave their non-nuclear-weapon partners, by means of separate unilateral statements on 5
and 6 April 1995, positive and negative security assurances against the use of such
weapons. All the five nuclear-weapon States first undertook not to use nuclear weapons
against non-nuclear-weapon States that were parties to the Treaty on the Non-
Proliferation of Nuclear Weapons. However, these States, apart from China, made an
exception in the case of an invasion or any other attack against them, their territories,
armed forces or allies, or on a State towards which they had a security commitment,
carried out or sustained by a non-nuclear-weapon State party to the Non-Proliferation
Treaty in association or alliance with a nuclear-weapon State. Each of the nuclear-
weapon States further undertook, as a permanent member of the Security Council, in the
event of an attack with the use of nuclear weapons, or threat of such attack, against a non-
nuclear-weapon State, to refer the matter to the Security Council without delay and to act
within it in order that it might take immediate measures with a view to supplying,
pursuant to the Charter, the necessary assistance to the victim State (the commitments
assumed comprising minor variations in wording). The Security Council, in unanimously
adopting resolution 984 (1995) of 11 April 1995, cited above, took note of those
statements with appreciation. It also recognized

"that the nuclear-weapon State permanent members of the Security Council will bring



the matter immediately to the attention of the Council and seek Council action to
provide, in accordance with the Charter, the necessary assistance to the State victim";

and welcomed the fact that

"the intention expressed by certain States that they will provide or support immediate
assistance, in accordance with the Charter, to any non-nuclear-weapon State Party to
the Treaty on the Non-Proliferation of Nuclear Weapons that is a victim of an act of,
or an object of a threat of, aggression in which nuclear weapons are used".

60. Those States that believe that recourse to nuclear weapons is illegal stress that
the conventions that include various rules providing for the limitation or elimination of
nuclear weapons in certain areas (such as the Antarctic Treaty of 1959 which prohibits
the deployment of nuclear weapons in the Antarctic, or the Treaty of Tlatelolco of 1967
which creates a nuclear-weapon-free zone in Latin America) or the conventions that
apply certain measures of control and limitation to the existence of nuclear weapons
(such as the 1963 Partial Test-Ban Treaty or the Treaty on the Non-Proliferation of
Nuclear Weapons) all set limits to the use of nuclear weapons. In their view, these
treaties bear witness, in their own way, to the emergence of a rule of complete legal
prohibition of all uses of nuclear weapons.

61. Those States who defend the position that recourse to nuclear weapons is legal in
certain circumstances see a logical contradiction in reaching such a conclusion.
According to them, those Treaties, such as the Treaty on the Non-Proliferation of Nuclear
Weapons, as well as Security Council resolutions 255 (1968) and 984 (1995) which take
note of the security assurances given by the nuclear-weapon States to the non-nuclear-
weapon States in relation to any nuclear aggression against the latter, cannot be
understood as prohibiting the use of nuclear weapons, and such a claim is contrary to the
very text of those instruments. For those who support the legality in certain
circumstances of recourse to nuclear weapons, there is no absolute prohibition against the
use of such weapons. The very logic and construction of the Treaty on the Non-
Proliferation of Nuclear Weapons, they assert, confirm this. This Treaty, whereby, they
contend, the possession of nuclear weapons by the five nuclear-weapon States has been
accepted, cannot be seen as a treaty banning their use by those States; to accept the fact
that those States possess nuclear weapons is tantamount to recognizing that such weapons
may be used in certain circumstances. Nor, they contend, could the security assurances
given by the nuclear-weapon States in 1968, and more recently in connection with the
Review and Extension Conference of the Parties to the Treaty on the Non-Proliferation of
Nuclear Weapons in 1995, have been conceived without its being supposed that there
were circumstances in which nuclear weapons could be used in a lawful manner. For
those who defend the legality of the use, in certain circumstances, of nuclear weapons,
the acceptance of those instruments by the different non-nuclear-weapon States confirms
and reinforces the evident logic upon which those instruments are based.

62. The Court notes that the treaties dealing exclusively with acquisition,
manufacture, possession, deployment and testing of nuclear weapons, without
specifically addressing their threat or use, certainly point to an increasing concern in the
international community with these weapons; the Court concludes from this that these



treaties could therefore be seen as foreshadowing a future general prohibition of the use
of such weapons, but they do not constitute such a prohibition by themselves. As to the
treaties of Tlatelolco and Rarotonga and their Protocols, and also the declarations made in
connection with the indefinite extension of the Treaty on the Non-Proliferation of
Nuclear Weapons, it emerges from these instruments that:

(a) a number of States have undertaken not to use nuclear weapons in specific zones
(Latin America; the South Pacific) or against certain other States (non-nuclear-
weapon States which are parties to the Treaty on the Non-Proliferation of Nuclear
Weapons);

(b) nevertheless, even within this framework, the nuclear-weapon States have
reserved the right to use nuclear weapons in certain circumstances; and

(c) these reservations met with no objection from the parties to the Tlatelolco or
Rarotonga Treaties or from the Security Council.

63. These two treaties, the security assurances given in 1995 by the nuclear-weapon
States and the fact that the Security Council took note of them with satisfaction, testify to
a growing awareness of the need to liberate the community of States and the international
public from the dangers resulting from the existence of nuclear weapons. The Court
moreover notes the signing, even more recently, on 15 December 1995, at Bangkok, of a
Treaty on the Southeast Asia Nuclear-Weapon-Free Zone, and on 11 April 1996, at
Cairo, of a treaty on the creation of a nuclear-weapons-free zone in Africa. It does not,
however, view these elements as amounting to a comprehensive and universal
conventional prohibition on the use, or the threat of use, of those weapons as such.

64. The Court will now turn to an examination of customary international law to
determine whether a prohibition of the threat or use of nuclear weapons as such flows
from that source of law. As the Court has stated, the substance of that law must be
"looked for primarily in the actual practice and opinio juris of States" (Continental Shelf
(Libyan Arab Jamahiriya/Malta), Judgment, I.C.J. Reports 1985, p. 29, para. 27).

65. States which hold the view that the use of nuclear weapons is illegal have
endeavoured to demonstrate the existence of a customary rule prohibiting this use. They
refer to a consistent practice of non-utilization of nuclear weapons by States since 1945
and they would see in that practice the expression of an opinio juris on the part of those
who possess such weapons.

66. Some other States, which assert the legality of the threat and use of nuclear
weapons in certain circumstances, invoked the doctrine and practice of deterrence in
support of their argument. They recall that they have always, in concert with certain
other States, reserved the right to use those weapons in the exercise of the right to self-
defence against an armed attack threatening their vital security interests. In their view, if
nuclear weapons have not been used since 1945, it is not on account of an existing or
nascent custom but merely because circumstances that might justify their use have
fortunately not arisen.

67. The Court does not intent to pronounce here upon the practice known as the
"policy of deterrence". It notes that it is a fact that a number of States adhered to that
practice during the greater part of the Cold War and continue to adhere to it.



Furthermore, the members of the international community are profoundly divided on the
matter of whether non-recourse to nuclear weapons over the past 50 years constitutes the
expression of an opinio juris. Under these circumstances the Court does not consider
itself able to find that there is such an opinio juris. ...

70. The Court notes that General Assembly resolutions, even if they are not binding,
may sometimes have normative value. They can, in certain circumstances, provide
evidence important for establishing the existence of a rule or the emergence of an opinio
juris. To establish whether this is true of a given General Assembly resolution, it is
necessary to look at its content and the conditions of its adoption; it is also necessary to
see whether an opinio juris exists as to its normative character. Or a series of resolutions
may show the gradual evolution of the opinio juris required for the establishment of a
new rule.

71. Examined in their totality, the General Assembly resolutions put before the Court
declare that the use of nuclear weapons would be "a direct violation of the Charter of the
United Nations"; and in certain formulations that such use "should be prohibited". The
focus of these resolutions has sometimes shifted to diverse related matters; however,
several of the resolutions under consideration in the present case have been adopted with
substantial numbers of negative votes and abstentions; thus, although those resolutions
are a clear sign of deep concern regarding the problem of nuclear weapons, they still fall
short of establishing the existence of an opinio juris on the illegality of the use of such
weapons.

72. The Court further notes that the first of the resolutions of the General Assembly
expressly proclaiming the illegality of the use of nuclear weapons, resolution 1653 (XVI)
of 24 November 1961 (mentioned in subsequent resolutions), after referring to certain
international declarations and binding agreements, from the Declaration of St. Petersburg
of 1868 to the Geneva Protocol of 1925, proceeded to qualify the legal nature of nuclear
weapons, determine their effects, and apply general rules of customary international law
to nuclear weapons in particular. That application by the General Assembly of general
rules of customary law to the particular case of nuclear weapons indicates that, in its
view, there was no specific rule of customary law which prohibited the use of nuclear
weapons; if such a rule had existed, the General Assembly could simply have referred to
it and would not have needed to undertake such an exercise of legal qualification.

73. Having said this, the Court points out that the adoption each year by the General
Assembly, by a large majority, of resolutions recalling the content of resolution 1653
(XVI), and requesting the member States to conclude a convention prohibiting the use of
nuclear weapons in any circumstance, reveals the desire of a very large section of the
international community to take, by a specific and express prohibition of the use of
nuclear weapons, a significant step forward along the road to complete nuclear
disarmament. The emergence, as lex lata, of a customary rule specifically prohibiting the
use of nuclear weapons as such is hampered by the continuing tensions between the
nascent opinio juris on the one hand, and the still strong adherence to the practice of
deterrence on the other.

74. The Court not having found a conventional rule of general scope, nor a
customary rule specifically proscribing the threat or use of nuclear weapons per se, it will



now deal with the question whether recourse to nuclear weapons must be considered as
illegal in the light of the principles and rules of international humanitarian law applicable
in armed conflict and of the law of neutrality. ...

90. Although the applicability of the principles and rules of humanitarian law and of
the principle of neutrality to nuclear weapons is hardly disputed, the conclusions to be
drawn from this applicability are, on the other hand, controversial.

91. According to one point of view, the fact that recourse to nuclear weapons is
subject to and regulated by the law of armed conflict does not necessarily mean that such
recourse is as such prohibited. As one State put it to the Court:

"Assuming that a State's use of nuclear weapons meets the requirements of self-
defence, it must then be considered whether it conforms to the fundamental principles
of the law of armed conflict regulating the conduct of hostilities" (United Kingdom,
Written Statement, p. 40, para. 3.44);

"the legality of the use of nuclear weapons must therefore be assessed in the light of
the applicable principles of international law regarding the use of force and the
conduct of hostilities, as is the case with other methods and means of warfare" (ibid.,
p. 75, para. 4.2 (3));

and

"The reality ... is that nuclear weapons might be used in a wide variety of
circumstances with very different results in terms of likely civilian casualties. In
some cases, such as the use of a low yield nuclear weapon against warships on the
High Seas or troops in sparsely populated areas, it is possible to envisage a nuclear
attack which caused comparatively few civilian casualties. It is by no means the case
that every use of nuclear weapons against a military objective would inevitably cause
very great collateral civilian casualties." *262 (Ibid, p. 53, para. 3.70; see also United
States of America, CR 95/34, pp. 8§9-90.)

92. Another view holds that recourse to nuclear weapons could never be compatible
with the principles and rules of humanitarian law and is therefore prohibited. In the event
of their use, nuclear weapons would in all circumstances be unable to draw any
distinction between the civilian population and combatants, or between civilian objects
and military objectives, and their effects, largely uncontrollable, could not be restricted,
either in time or in space, to lawful military targets. Such weapons would kill and
destroy in a necessarily indiscriminate manner, on account of the blast, heat and radiation
occasioned by the nuclear explosion and the effects induced; and the number of casualties
which would ensue would be enormous. The use of nuclear weapons would therefore be
prohibited in any circumstance, notwithstanding the absence of any explicit conventional
prohibition. That view lay at the basis of the assertions by certain States before the Court
that nuclear weapons are by their nature illegal under customary international law, by
virtue of the fundamental principle of humanity. ...

94. The Court would observe that none of the States advocating the legality of the
use of nuclear weapons under certain circumstances, including the "clean" use of smaller,
low yield, tactical nuclear weapons, has indicated what, supposing such limited use were



feasible, would be the precise circumstances justifying such use; nor whether such
limited use would not tend to escalate into the all-out use of high yield nuclear weapons.
This being so, the Court does not consider that it has a sufficient basis for a determination
on the validity of this view.

95. Nor can the Court make a determination on the validity of the view that the
recourse to nuclear weapons would be illegal in any circumstance owing to their inherent
and total incompatibility with the law applicable in armed conflict. Certainly, as the
Court has already indicated, the principles and rules of law applicable in armed conflict -
at the heart of which is the overriding consideration of humanity - make the conduct of
armed hostilities subject to a number of strict requirements. Thus, methods and means of
warfare, which would preclude any distinction between civilian and military targets, or
which would result in unnecessary suffering to combatants, are prohibited. In view of the
unique characteristics of nuclear weapons, to which the Court has referred above, the use
of such weapons in fact seems scarcely reconcilable with respect for such requirements.
Nevertheless, the Court considers that it does not have sufficient elements to enable it to
conclude with certainty that the use of nuclear weapons would necessarily be at variance
with the principles and rules of law applicable in armed conflict in any circumstance.

96. Furthermore, the Court cannot lose sight of the fundamental right of every State
to survival, and thus its right to resort to self-defence, in accordance with Article 51 of
the Charter, when its survival is at stake.

Nor can it ignore the practice referred to as "policy of deterrence", to which an
appreciable section of the international community adhered for many years. The Court
also notes the reservations which certain nuclear-weapon States have appended to the
undertakings they have given, notably under the Protocols to the Treaties of Tlatelolco
and Rarotonga, and also under the declarations made by them in connection with the
extension of the Treaty on the Non-Proliferation of Nuclear Weapons, not to resort to
such weapons.

97. Accordingly, in view of the present state of international law viewed as a whole,
as examined above by the Court, and of the elements of fact at its disposal, the Court is
led to observe that it cannot reach a definitive conclusion as to the legality or illegality of
the use of nuclear weapons by a State in an extreme circumstance of self-defence, in
which its very survival would be at stake.

98. Given the eminently difficult issues that arise in applying the law on the use of
force and above all the law applicable in armed conflict to nuclear weapons, the Court
considers that it now needs to examine one further aspect of the question before it, seen
in a broader context.

In the long run, international law, and with it the stability of the international order
which it is intended to govern, are bound to suffer from the continuing difference of
views with regard to the legal status of weapons as deadly as nuclear weapons. It is
consequently important to put an end to this state of affairs: the long-promised complete
nuclear disarmament appears to be the most appropriate means of achieving that result.

99. In these circumstances, the Court appreciates the full importance of the



recognition by Article VI of the Treaty on the Non-Proliferation of Nuclear Weapons of
an obligation to negotiate in good faith a nuclear disarmament. ...The legal import of that
obligation goes beyond that of a mere obligation of conduct; the obligation involved here
is an obligation to achieve a precise result - nuclear disarmament in all its aspects - by
adopting a particular course of conduct, namely, the pursuit of negotiations on the matter
in good faith.

100. ...Indeed, any realistic search for general and complete disarmament, especially
nuclear disarmament, necessitates the co-operation of all States. ...

103. In its resolution 984 (1995) dated 11 April 1995, the Security Council took care
to reaffirm "the need for all States Parties to the Treaty on the Non-Proliferation of
Nuclear Weapons to comply fully with all their obligations"...

The importance of fulfilling the obligation expressed in Article VI of the Treaty on the
Non-Proliferation of Nuclear Weapons was also reaffirmed in the final document of the
Review and Extension Conference of the parties to the Treaty on the Non-Proliferation of
Nuclear Weapons, held from 17 April to 12 May 1995.

In the view of the Court, it remains without any doubt an objective of vital
importance to the whole of the international community today. ...

105. For these reasons,

THE COURT,
(2) Replies in the following manner to the question put by the General Assembly:
A. Unanimously,

There is in neither customary nor conventional international law any specific
authorization of the threat or use of nuclear weapons;

B. By eleven votes to three,

There is in neither customary nor conventional international law any comprehensive
and universal prohibition of the threat or use of nuclear weapons as such;

C. Unanimously,

A threat or use of force by means of nuclear weapons that is contrary to Article 2,
paragraph 4, of the United Nations Charter and that fails to meet all the requirements of
Article 51, is unlawful;

D. Unanimously,

A threat or use of nuclear weapons should also be compatible with the requirements
of the international law applicable in armed conflict, particularly those of the principles
and rules of international humanitarian law, as well as with specific obligations under
treaties and other undertakings which expressly deal with nuclear weapons;

E. By seven votes to seven, by the President's casting vote,

It follows from the above-mentioned requirements that the threat or use of nuclear
weapons would generally be contrary to the rules of international law applicable in armed
conflict, and in particular the principles and rules of humanitarian law;



However, in view of the current state of international law, and of the elements of fact
at its disposal, the Court cannot conclude definitively whether the threat or use of nuclear
weapons would be lawful or unlawful in an extreme circumstance of self-defence, in
which the very survival of a State would be at stake;

F. Unanimously,

There exists an obligation to pursue in good faith and bring to a conclusion
negotiations leading to nuclear disarmament in all its aspects under strict and effective
international control.

DISSENTING OPINION OF JUDGE HIGGINS

7. Thave not been able to vote for these findings for several reasons. It is an essential
requirement of the judicial process that a court should show the steps by which it reaches
its conclusions. I believe the Court has not done so in respect of the first part of
paragraph 2E. The findings in a judicial dispositif should be clear. I believe paragraph
2E is unclear in its meaning (and one may suspect that this lack of clarity is perhaps
regarded as a virtue). [ greatly regret the non liquet offered in the second part of
paragraph 2E. And I believe that in that second sentence the Court is declining to answer
a question that was in fact never put to it.

8. After finding that the threat or use of nuclear weapons is not prohibited per se by
reference to the Charter or treaty law, the Court moves to see if it is prohibited per se by
reference to the law of armed conflict (and especially humanitarian law).

9. It is not sufficient, to answer the question put to it, for the Court merely briefly to
state the requirements of the law of armed conflict (including humanitarian law) and then
simply to move to the conclusion that the threat or use of nuclear weapons is generally
unlawful by reference to these principles and norms. The Court limits itself to affirming
that the principles and rules of humanitarian law apply to nuclear weapons. It finds in
paragraph 95, by reference to "the unique characteristics of nuclear weapons" that their
use is "scarcely reconcilable" with the requirements of humanitarian law and "would
generally be contrary" to humanitarian law (dispositif, para. 2E). At no point in its
Opinion does the Court engage in the task that is surely at the heart of the question asked:
the systematic application of the relevant law to the use or threat of nuclear weapons. It
reaches its conclusions without the benefit of detailed analysis. An essential step in the
judicial process - that of legal reasoning - has been omitted. ...

25. I do not consider it juridically meaningful to say that the use of nuclear weapons
is "generally ... contrary to the rules of international law applicable in armed conflict, and
in particular the principles and rules of humanitarian law" (dispositif, para. 2E). What
does the term "generally" mean? Is it a numerical allusion, or is it a reference to different
types of nuclear weapons, or is it a suggestion that the rules of humanitarian law cannot
be met save for exceptions? If so, where is the Court's analysis of these rules, properly
understood, and their application to nuclear weapons? And what are any exceptions to be
read into the term "generally"? Are they to be linked to an exceptional ability to comply
with humanitarian law? Or does the term "generally", especially in the light of paragraph
96, suggest that if a use of nuclear weapons in extreme circumstances of self-defence



were lawful, that might of itself exceptionally make such a use compatible with the
humanitarian law? The phraseology of paragraph 2E of the dispositif raises all these
questions and answers none of them. ...

27. The meaning of the second sentence of paragraph 2 E of the dispositif, and thus
what the two sentences of paragraph 2 E of the dispositif mean when taken together, is
unclear. The second sentence is presumably not referring to self-defence in those
exceptional circumstances, implied by the word "generally", that might allow a threat or
use of nuclear weapons to be compatible with humanitarian law. If, as the Court has
indicated in paragraph 42 (and operative paragraph 2 C), the Charter does not per se
make a use of nuclear weapons illegal, and if a specific use *590 complied with the
provisions of Article 51 and was also compatible with humanitarian law, the Court can
hardly be saying in the second sentence of paragraph 2 E that it knows not whether such a
use would be lawful or unlawful.

28. Therefore it seems the Court is addressing the "general" circumstances that it
envisages - namely that a threat or use of nuclear weapons violates humanitarian law -
and that it is addressing whether in those circumstances a use of force in extremis and in
conformity with Article 51 of the Charter, might nonetheless be regarded as lawful, or
not. The Court answers that it does not know.

29. What the Court has done is reach a conclusion of "incompatibility in general"
with humanitarian law; and then effectively pronounce a non liquet on whether a use of
nuclear weapons in self-defence when the survival of a State is at issue might still be
lawful, even were the particular use to be contrary to humanitarian law. Through this
formula of non-pronouncement the Court necessarily leaves open the possibility that a
use of nuclear weapons contrary to humanitarian law might nonetheless be lawful. This
goes beyond anything that was claimed by the nuclear-weapon States appearing before
the Court, who fully accepted that any lawful threat or use of nuclear weapons would
have to comply with both the jus ad bellum and the jus in bello (see Advisory Opinion,
para. 86). ...

32. Can the reference to "the current state of international law" possibly refer to
humanitarian law? This is one of the many elements that is unclear. This aspect appears
to have been disposed of already in the first *591 part of paragraph 2 E. In any event,
humanitarian law too is very well developed. The fact that its principles are broadly
stated and often raise further questions that require a response can be no ground for a non
liquet. It is exactly the judicial function to take principles of general application, to
elaborate their meaning and to apply them to specific situations. This is precisely the role
of the International Court, whether in contentious proceedings or in its advisory function.

33. Perhaps the reference to "the current state of international law" is a reference to
perceived tensions between the widespread acceptance of the possession of nuclear
weapons (and thus, it may be presumed, of the legality of their use in certain
circumstances) as mentioned by the Court in paragraphs 67 and 96 on the one hand, and
the requirements of humanitarian law on the other. If so, I believe this to be a false
dichotomy. The pursuit of deterrence, the shielding under the nuclear umbrella, the silent
acceptance of reservations and declarations by the nuclear powers to treaties prohibiting
the use of nuclear weapons in certain regions, the seeking of possible security assurances



- all this points to a significant international practice which is surely relevant not only to
the law of self-defence but also to humanitarian law. If a substantial number of States in
the international community believe that the use of nuclear weapons might in extremis be
compatible with their duties under the Charter (whether as nuclear powers or as
beneficiaries of "the umbrella" or security assurances) they presumably also believe that
they would not be violating their duties under humanitarian law.

34. Nothing in relevant statements made suggests that those States giving nuclear
assurances or receiving them believed that they would be violating humanitarian law -
but decided nonetheless to act in disregard of such violation. In sum, such weight as may
be given to the State practice just referred to has a relevance for our understanding of the
complex provisions of humanitarian law as much as for the provisions of the Charter law
of self-defence.

35. For all of these reasons, I am unable to see why the Court resorts to the answer it
does in the second part of paragraph 2 E of the dispositif.

36. It is also, I think, an important and well-established principle that the concept of
non liquet - for that is what we have here - is no part of the Court's jurisprudence.

37. The Court has, of course, on several occasions, declined to answer a question
even after it has established its jurisdiction. Reasons of propriety (Article 65 of the
Statute; and the Monetary Gold Removed from Rome in 1943 and Northern Cameroons
cases) or important defects in procedure (the Asylum case, the Haya de la Torre case)
have been given. But "[in] none of these cases is the non-liquet due ... to deficiencies in
the law" (Rosenne, The Law and Practice of the International Court, 2nd rev. ed., p. 100).

38. This unwelcome formulation ignores 65 years of proud judicial history and also
the convictions of those who went before us. Former President of the International Court,
Judge Elias, reminds us that there are what he terms "useful devices" to assist if there are
difficulties in applying the usual sources of international law. In his view these "preclude
the Court from pleading non liquet in any given case" (Elias, The International Court of
Justice and Some Contemporary Problems, 1983, p. 14).

39. The learned editors of the 9th edition of Oppenheim's International Law remind
us:

"there is [not] always a clear and specific legal rule readily applicable to every
international situation, but that every international situation is capable of being
determined as a matter of law" (Jennings and Watts, Vol. I, p. 13). ...

41. One cannot be unaffected by the knowledge of the unbearable suffering and vast
destruction that nuclear weapons can cause. And one can well understand that it is
expected of those who care about such suffering and devastation that they should declare
its cause illegal. It may well be asked of a judge whether, in engaging in legal analysis of
such concepts as "unnecessary suffering", "collateral damage" and "entitlement to self-
defence", one has not lost sight of the real human circumstances involved. The judicial
lodestar, whether in difficult questions of interpretation of humanitarian law, or in
resolving claimed tensions between competing norms, must be those values that
international law seeks to promote and protect. In the present case, it is the physical

survival of peoples that we must constantly have in view. We live in a decentralized



world order, in which some States are known to possess nuclear weapons but choose to
remain outside of the non-proliferation treaty system; while other such non-parties have
declared their intention to obtain nuclear weapons; and yet other States are believed
clandestinely to possess, or to be working *593 shortly to possess nuclear weapons (some
of whom indeed may be party to the NPT). It is not clear to me that either a
pronouncement of illegality in all circumstances of the use of nuclear weapons or the
answers formulated by the Court in paragraph 2 E best serve to protect mankind against
that unimaginable suffering that we all fear.



