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History of International Law from 1870

1. Looking for Identity to International Law Between Idealism and Realism. Law’s “objectivity” v. political “subjectivitiy”.  The Point of international law; exit from politics (“anarchy”).  What is politics (“anarchy”)? Politics as a) principles of morality (ethics etc.); b) power.  For law to possess identity (that is, to make possible the exit from anarchy), law must be neither morality nor power.  Here lies its basic dynamism: to create an argument that would resist reduction to politics in either of its two senses.

2. History and Histories of International Law.  Preliminaries about method in legal history.  From philosophy to a profession in the 19th century: the creation of the Institut de droit international in 1873.  International law as the “juridical conscience of the civilized world” – liberal cosmopolitanism and the civilizing mission.

Readings: Martti Koskenniemi, the Gentle Civilizer of Nations: The Rise and Fall of International law 1870 – 1960 (Cambridge University Press 2001/2004) Chapters 1 and 2

3. The Second Generation: A) International law as philosophy.  The German experience 1871-1938 – Hans Kelsen, Erich Kaufmann and the riddle of statehood as the key to understanding international law.   B) International Law as sociology.  The French Experience 1874-1950 – Georges Scelle, Louis Le Fur and the theory of “solidarism”. 

Readings: Gentle Civilizer, Chapters 3 and 4

4. The Apex of Legalism:  Sir Hersch Lauterpacht and the inauguration of legal pragmatism as the civilizing mission.  Ingredients: a) domestic analogy – against statehood and self-judgement; 2) the completeness of the law – the key role of courts; 3) methodological individualism – human rights and the turn to “general jurisprudence”. 

Readings: Gentle Civilizer, Chapter 5

5. The Critique of Legalism.  Out of Europe: From international law to international relations: Carl Schmitt, Hans Morgenthau and the instrumentalist image of law in intenational relations. From validity to compliance; from rules to reasons; from formalism to dynamism.  A basic problem; the paradox of rules – the over and under-inclusiveness of rules. Its effects between instrumentalism and formalism; empire and constitution; United States and Europe. 

Readings: Gentle Civilizer, Chapter 6

B. The Theory of International Law

6. Structures of Doctrine:  The so-called “special character of international law”. Interpreting State behavior:  “law” or “politics”?  The interdependence of sociological and formal approaches.  The fourfold division of modern doctrines: rules-approach/policy approach/skepticism/idealism.  Two types of doctrine: sovereignty and sources as the equivalent to the “realist” and “idealist” streams in the profession.

Readings: The Politics of International Law, 1 European Journal of International Law 1990, p 1-32.

7. Sovereignty I: Statehood, recognition and State succession.  The declaratory and constitutive theories of recognition – is statehood a pure “fact” or a “legal consequence”?  The identity and “criteria” of statehood.  The birth and extinction of States.  State succession:  The relationship of statehood and norms about it:  the law of State succession in the break-up of the former Soviet Union and the East-European transformations after 1989.
8. Sovereignty II: Territory and Jurisdiction.  Acquisition and delimitation of territory. Self-determination v. uti possidetis. The right of self-determination as a justification of and challenge to statehood.  Self-determination in the Arbitration Commission of the Former Yugoslavia.  The basis and extent of jurisdiction.  Domestic jurisdiction under Article 2(7) of the UN Charter. 

Readings: National Self-Determination Today.  Problems of Legal Theory and Practice, 43 International and Comparative Law Quarterly (1993) p. 241 – 269. 

9. Sources I: The question of legal and political obligation (“lawfulness v. legitimacy”).  Sources and the liberal theory of politics: seeks to provide an answer to the question “how can States be bound” in accordance with principles of democratic legitimacy.  On the other hand, sources doctrine tries to provide a tangible (concrete) list of evidences of the law.   The distinction between “material” and “formal” sources.  Sources doctrine as an attempt to reconcile subjective and objective.  Theories of the basis of obligation in international law (will/justice): sources either as manifestations of will or manifestations of justice.  Examples: 1) treaty interpretation; 2) Jus Cogens; 3) Customary law.  The special role of contextual opposability and equity (estoppels, acquiescence, good faith, tacit agreement) as mechanisms for reconciling State “will” and “justice”.  

Readings: Introduction in Martti Koskenniemi (ed.), The Sources of International Law (Ashgate 2000), xi – xxviii.

10. Law and Force I: The limitation of the right to go war by rules.  The Briand-Kellogg Pact of 1928 (What is “war” anyway?).  The definition of aggression.  The principle of non-use of force (Article 2:4 of the Charter) – its meaning, limits and relationship to the rest of the Charter.  The two exceptions: self-defense and collective measures.  Individual use of force:  Self-defense (under Article 51) and countermeasures.  The meaning and limits of self-defense. Collective and individual self-defense.  

11. Law and Force II: Collective Use of Force.  Collective security as a rule-based system and collective security as a theory of just war.  Why did collective security faile in the League of Nations (1919 -1939)?  The competence of the Security Council under Chapter VII of the Charter: the meaning of “threat to peace” in Article 39.  Cases: Iraq, Rwanda, Haiti, Former Yugoslavia.  Collective security within the UN and collective action by others (NATO); the case of the Kosovo bombing (1999).  Humanitarian intervention: should there be “criteria”?  

Readings: MK, `The Lady Doth Protest too Much’ Kosovo, and the Turn to Ethics in International Law, 65 The Modern Law Review (2002), p. 159 – 175.
12. The Law and Politics of Human Rights Law and the Environment.  Do human rights “trump” over politics? The politics of human rights in four steps: 1) field constitution; 2) rights-exceptions; 3) rights conflicts; 4) semantic problems.  The deformalization of rights.  B. The nature of environmental disputes; rights to use limited resources.  The development of legal environmentalism from Stockholm (1972) to Rio (1992).  The framework treaties and the recourse to soft law and soft enforcement.  Example: the UN Convention on the Non-Navigational Uses of International Watercourses (1997).  

Readings: MK: Human Rights, Politics, and Love.  Mennesker & Rettigheter (The Nordic Journal of Human Rights) 4/2001 p. 33-45.

13. The Law and Politics of International Criminal Law. To aim to try the accused is insufficient – but can criminal trials deal with “catharsis”, “memory”, “justice”, “reconciliation”?  Nuremberg (1945), Eichmann (1961), Milosevic and Saddam: the virtues and problems of show trials.  A criminal trial always ratifies the account of the past of that power on whose shoulder the tribunal sits.  Is that a problem?

14. Readings: MK, Between Impunity and Show Trials, 6 Max Planck Yearbook of the United Nations Law (2002), p. 1-35. 

15. The Limits of International Law: Taking Law Seriously?  The relationship between law and politics as a relationship between two discources: the roles of formalism and instrumentalism.  The relationship between law and politics in an era of fragmentation, deformalization, bureaucratization and empire.  Law and hegemony.  Beyond hegemony?

Readings: MK, International Law and Hegemony: A Reconfiguration, 17 Cambridge Review of International Affairs (2004), p. 197-218.
************

Background reading: MK, From Apology to Utopia: The Structure of International Legal Argument (Helsinki 1989)
