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INTERNATIONAL LAW AS
INTER-PUBLIC LAW

BENEDICT KINGSBURY

1. INTRODUCTION

In this essay, I seek to take some steps toward the development of
a theory of international law that is an alternative—I hope a bet-
ter alternative—to the standard account of international law sim-
ply as jus inter gentes, the law established between governments of
states to regulate relations between states as juridical entities. I do
not here present anything approximating a full alternative theory,
but I try to indicate some features such an alternative theory could
have. I argue that international law should be theorized -as the law
between public entities outside a single state, these public entities
~ being subject to public law and to requirements of publicness. I
focus in this paper on the entities whose practice counts in making
international law, on the processes whereby these entities make in-
ternational law, and some implications about the content of inter-
national law. My account incorporates most of the substance and
institutions of the established jus inter genfes. much international
law is indeed made by the agreements or the practices of national
governments among themselves. But I offer a different view of the
reasons for treating that as international law, a broader view of
the entities responsible for making international law, and a more
demanding view of what is needed to make international law, My
project is concerned with the generation and modification ofinter-
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national law. I do not in this essay propose any different view to the
prevailing one on the question of who is or could be regulated &y
international law: states, corporations, individuals, inter-state orga-
nizations, private standard-setting organizations, and so forth.

A. Problems Calling for an Alternative Themy

I begin by highlighting three features of the contemporary world
which pose deep puzzles for the prevailing jus inter gentes model
of international law. First, the concept of the state as a juridical
unit, a central concept in the model of international law as jus inter
gentes, does not adequately reflect the quality of states as public
law entities, a quality that distinguishes them from mere “rational
actors.” Second, the jus inter gentes model of international law does
not account adequately for the burgeoning activities of regula-
tory entities that are neither states nor simple delegates of states.
Third, efforts to get beyond the obvious limitations of the jus inter
gentes model of international law {(e.g., proposals to refer instead
to transnational law, or global law) have had the guixotic effect of
buttressing that model: this is because these alternative ideas are
generally not framed conceptually, and so do not set meaningful
conceptual limits to what they include, making them unconvine-
ing catchalls. In the next few paragraphs, I will elaborate on each
of these three puzzles, and argue that they impel the effort to de-
velop a viable alternative theory of international law, of the sort
this paper seeks to advance.

1. States and Other Public Law Entities
Traditional jus infer gentes theories of international law (of the
type represented by Lassa Oppenheim’s 1905-1906 (reatise on in-
ternational law) embrace a coarse but robust statism, which ana-
lyzes the state as a legal personality with a single directing mind.’
Such theories, however, do not take account of the fact states
are producers of national rules which are increasingly required
to meet conditions for law which go beyond those of command
backed by sanction: these national rules have a quality of public-
ness in.their orientation. When states—as public law entities and
committed to publicness in law—come together with each other in
an international legal rule-making and decision-making normative
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process, the results are not identical in form or meaning to what
would result from a comparable process among unitary rational
non-public actors.

This idea makes more space to meet democratic demands by in-
stitutions and groups within the state to have greater influence on
and roles in global regulation. It offers scope to encompass legal
governance forms adopted in intersocietal relations (e.g., cross-
border governance institutions of co-religionists), in transnational
relations among elements of states (e.g., networks of government
regulators, such as the Basel Committee of central bankers), and
in the jurisgenerative work of bodies that do not depend on states.
Rather than treat the entities that act in such legal contexts as if
they were externalized Hobbesian sovereigns-mangué, or as if they
were simply delegates of such sovereigns under a statist theory, I
propose treating them as public entities. These entities, along with_
the states that are the archetypical public entities, are the actors in
an inter-public order that is, I suggest, the basis for a concept of
international law preferable to the prevailing statist one.

2. Transnational Normative Governance That Is Not
Traditional Inter-State Law
A vast amount of normatively framed regulatory practice does not
fit within the standard model of international law as the law be-
tween states. Patterns of transnational regulation and its adminis-
tration in global governance now range from regulation-by-non-
regulation (laissezfaire), through formal selfregulation (such as
by some industry associations), hybrid private-private regulation
(for example, business- NGO partnerships in the Fair Labor Asso-
ciation), hybrid public-private regulation (for instance, in mutual
recoguition arrangements where a private agency in one country
tests products to certify compliance with governmental standards
of another country), network governance by state officials (as in
the work of the Organization for Economic Cooperation and De-
velopment [OECD] on environmental pelicies to be followed by
national export credit agencies), inter-governmental organizaticns
with significant but indirect regulatory powers (for example, regu-
lation of ozone depleting substances under the Montreal Proto-
col), and inter-governmental organizations with direct governance
powers (as with determinations by the Office of the UN High
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Commissioner for Refugees of individuals’ refugee status), In-
stead of neatly separated levels of regulation, a congeries of differ-
ent actors and different layers together form a variegated- “global
administrative space” that includes international institutions and
transnational networks as well as domestic administrative bodies
that operate within mtemauonal regimes or cause transboundary
regulatory effects.?

A theorist informed about all of this practice might answer sim-
ply by stipulation: international law is jus inter gentes, and any other
norms and practices are not international law but something else.
This has the merit of delimiting the field. More important, adher-
ence to a positivist conception of international law sourced in the
will and consent of states may be the best way to maintain legal
predictability and to sustain rule of law values in international rela-
tions.? It- may be preferable to retain a unified view of an interna-

" tional legal system than to countenance the deformalization and

the mosaic pattern that some of the likely alternative approaches
may entail: But I will argue that a theory of international law must

- be concerned with the normative production and the regulatory

activities of such entities, at least when they exercise governing
powers.

- 3. Limits to an International Law That Is Not
Confined to Jus Inter Gentes
Any theory of international law that accounts for more than just
traditional interstate law must be coherent and set cogent limits
to.the concept of international law. Herbert Hart pointed to the
problem of treating international law simply as morality (in the
way Austin does): the result is that morality becomes “a concep-
tual wastepaper basket into which go the rules of games, clubs,
etiquette, the fundamental provisions of constitutional law and
international law, together with rules and principles which we or-
dinarily think of as moral ones.” Treating every normative asser-
tion in transnational governance as international law, on condi-
tion only that-it Is made with a.claim to authority and establishes
a sense of obligation, seems certain to lose many of the useful dis-
tinctions that the concept of international law presently helps to
draw: 1 share Hart's view that.a theory of international law, like
a theory of law in general, should distinguish law from coercion
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(or, more generally, from the expression of coercive power), and
should distinguish law from meorality. Thus it is to be expected that
there will be rules and principles of political order that are not
legal rules and principles. (Indeed, the rules and principles of po-
litical order can handle some international issues better than legal
rules and principles could.) Likewise, many moral rules are not
rules of international law and many international law rules are not
in themselves moral. .

Yet while Hart directs attention to the right problem, the ap-
proach he takes to international law in chapter 10 of The Concept
of Law does not seem to provide the basis for a solution. It was per-
haps tenable to say in 1961 that a set of rules, not unified by any
rule of recognition and hence not a “system” in his sense, might
nevertheless be a bounded set, given that the rules he addressed
were associated with perhaps 100 states and a small number of
significant interstate organizations. The dominant line among
international lawyers now is to update chapter 10 by proposing a
rule of recognition to render international law a unified system,
rather than the mere set of rules Hart concluded it was. One re-
tort is that for practical purposes “international law” is righdy di-
vided inte different substantive areas, or different clusters of insti-
tutional practices, or different sets of participants, and no grand
unity is needed. But I doubt it is possible over a long period to
sustain such fragmentation. Some reasons for this are political and
social—recurrent war and violence in high politics spill into low
politics, the gross illegitimacy or injustice of one part of an institu-
tion colors the work of its other parts. Others are to do with the
understandings of international lawyers that their subject is gen-
eral—it is a unified formation, with common resources of method
and authority, not flints lying in a pile. In an environment with
weak institutions and-litde organized coercive power, law’s claim
to authority is acutely difficult to sustain without some colorable
claim to a unity or system of law.® Thus I agree-that the unity of
international law calls for a unity of understanding and of justifica-
tion (this leads me to put my claim in this paperin general terms).
But a convincing rule of recognition for a legal system that is not
simply the interstate system has not been formulated, so far as I
am aware. Even if a convincing formulation could be devised, the
updated Hartian concept of international law would probably still
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be too austere. Hart’s jurisprudential critics have not, for the most
part, focused on the applicability of their criticisms to problems
of international law. This is much to be regretted, as international
law, although in many ways a special case, is also in some respects a
limiting case. In my view, more is needed for an adequate concept
of international law than chapter 10 can provide. I try to sketch
some further elements in this paper, without returning much to
Hart’s Concept of Law and the body of work connected to this, but
acknowledging the considerable influence of that corpus on the
argument that follows.

. B. Framing the Argument

The aspiration of this project is to build, eventually and imperfect-
ly, a theoretical account of international law which is both norma-
tively attractive and practically operable. The normative and the
practical possibilities are acutely constrained by the heterogene-
ity of interest, beliefs, aspirations, and life possibilities among the
vast array of actors who have a stake in any such global project.
A further constraint is that a theory of internaticnal law ought to
make reasonable sense of the actually existing rules, institutions,
and practices of transnational governance and international poli-
tics, including the aspirations and possibilities that lie within these.
Such a theory must speak in the language, and encompass the pat-
terns of thought and argument that international lawyers share or
recognize, else it will not recruit them to the enterprise embodied
in such a theory. The theorist must thus look at once to normative
theory and positive practice, blurring putative separations between
these, a technique which is both a comparative advantage of inter-
national law and a comparative oddity.

Thus such a project is immediately confronted with a set of
problems about how to build a theory of international law given
the conflicting pulls toward moral universalism and pluralism. .
One approach begins at the pluralist end, with independent ac-
tors constrained by no external law, and envisages the building
of Jaw by their acts of will. Such an approach might begin with a
dyadic analysis of the legal relations between every pair of actors
in the system (an approach emphasizing the bilaterality of legal
relations, the applicable rules depending on what each particular
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pair of states have agreed), then look at the gr:idual construction
of dense lattices of bilateral obligations (particularly treaties) trea-
ties that are tied to each other (e.g., through most-favored nation
provisions, and through replication and reliance) so that extrica-
tion of a single one from the structure is scarcely tenable, then at
the eventual sedimentation of these into a fused mass of general
international law.®* Another approach begins at the universalist
end, deriving general legal norms from core moral requirements,
then attenuating these to make them operable in practical con-
texts, including not only the accommodation of institutional and
informational shortfalls and situation-specific problems, but also
the resolution of apparent conflicts between different moral im-
peratives or with different religious and cultural understandings. I
am going to argue for a model of international law that envisages
universalist engagement but amongst normative sites each embed-
ded in their own specific moral and legal-institutional contexts.
This emergent inter-public model is cosmopolitan and universalist
in its normative community, and local and pluralist in specific de-
cisions, but is neither strongly universalist nor radically pluralist in
the authoritative derivation of norms or in their application. The
key point is that the normative content of law arises not in its deri-
vation from or consonance with universal moral principles, nor in
the self-governing power of each and every politically organized
community, but in the public nature of law itself.

A second set of problems concern the normativity of interna-
tional law, which I will explicate and defend on the basis of a three-
part typology: distinguishing between realist regularity and Grotian
normativity on the one hand, and between Grotan normativity
and cosmopolitan morality on the other hand. I will present a view
of international society and its law as a structure of “inter-public”
public law, an alternative both to realist understandings of interna-
tional law and institutions as the mutable product of interactions
between rational actors based largely on the pursuit of their dif-
ferent interests under the existing distribution of power, and to a
cosmopolitan universalism which aspires to a global constitutional
order. In contrast to the realist model of unitary rational egoistic
interestmaximizing states, in which international law is an epiphe-
nomenal summary of the configuration of power among states at
any particular moment, I argue that international law does have
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a normative dimension that shapes its content and that pulls and
constrains states and other actors—it thus helps constitute and
embody a modest international society. In contrast to cosmopoli-
tanist accounts of international law, which define the ideal content
of international law by reference to freestanding universal moral
principles (sometimes formulated as principles on which agents
reasonably could agree or could not reasonably reject), and then
formulate principles for the non-ideal world of international law
in terms of the approximation or facilitation or non-obstruction
of eventual attzinment of this ideal, I argue that the normative
content of international law is immanent in the public quality of
law in general and in the inter-public quality of international law.
It emerges through the practice of seeking law-governed relation-
ships rather than as a deduction from a priori principles of moral-
ity. The content that emerges through this repeated practice has
general and recognizable features that function to constrain actors
in their myriad interactions with one another. These regulative
norms are identifiably present in multiplying sites of international
and transnational decision-making. They appear whenever there
is a felt demand for presenting decisions as non-arbitrary, as more
than the result of powerinflected bargains between parties in a
contractual arrangement.”

The paper makes two major arguments. The ﬁrst argument is
that law—especially public law—has a -distinct quality of public-
ness, which refers to the claim of law to stand in the name of the
whole society and to speak to that whole society even when any
particular rule may in fact be addressed to narrower groups. I ar
gue that this quality is increasingly part of the concept of interna-
tional law, and that this quality is having a transformative effect on
the sources of international law, reducing the significance of vol-
untarism, bilaterality, and opposability, and increasing the signifi-
cance of generality, solidarity, and the integration of international
law into a conception of world public order. The second argument
is that international law is shaped by the inter-public nature of the
various processes in which states and certain other public entities
come together to establish rules and institutions. My intuition is

-that states, being themselves creatures of public law, and being

producers of national rules which have a quality of publicness in
their orientation, come together with each other in an internation-
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al legal rule-making and decision-making normative process that
is not identical to a comparable process among unitary rational
non-public actors. This intuition runs against standard rational-
actor bargaining models of international lawmaking. Whether it
also runs against contemporary cosmopolitan universalism is more
complex. My argument is not inconsistent with a public of publics,
or a society of societies, or even (to use John Rawls’s phrase) a
community of communities, But proponents of these formulations
generally envisage a greater unity in international scciety than I
do—in my discussion I will emphasize the irreducible pluralism
of publics, and international law as a form- of relationskip between
them rather than an overarching order, something that lies be-
tween publics while at the same time integrating them through the
relational quality integral to law. This inter-public law consists, in
part, of the internationalization of public law, and in part of an
international law dimension of public law. In both cases the rel-
evant normative practices are conducted at multiple sites, each site
subject- to local considerations as to legal principles, institutional
meshing, and sources of authority, so that there is neither a simple
unified global hierarchy on the internationalist model, nor a com-
plete disjunction between different sites of law.

After this introduction, the next two sections of the paper pres-
ent the two arguments noted in the previous paragraph. A further
section distinguishes the view I am espousing from a commitment
- to democracy in international law. The conclusion returns briefly
to the implications of my view for universalism and pluralism.

II. PUBLICNESS AS A NECESSARY QUALITY OF LAaw:
INTERNATIONAL Law ISSUES

A. Publicness in the Legal Theory of Modern Democracies

I begin here with a core jurisprudential idea: “publicness” is a nec-
essary element in the concept of law under modern democratic
conditions. The claim is that the quality of publicness, and the re-
lated quality of generality, are necessary to the concept of law in
an era of democratic jurisprudence.® By publicness is meant the
claim made forlaw that it has been wrought by the whele society,
by the public, and the connected claim that law addresses matters
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of concern to the society as such.® This quality of aspiration to pub-
licness is, as Jeremy Waldron has observed, what Weber misses in
his means-oriented definition of the state (as the monopolist of
legitimate violence), and what analytical jurisprudence misses in
its formal analysis of legal systems.

Publicness might be simply another way of referring to the spe-
cific attributes of law that Lon Fuller enumerated: generality, pub-
licity, non-retroactivity, clarity or intelligibility, non-contradiction,
non-impossibility of compliance, constancy through time, and
congruence between declared rule and official action.’® Clearly
they overlap. But the idea of publicness as used here goes beyond
these largely procedural attributes. It goes to the way law speaks
to those it addresses, and to the orientation and amplitude society
expects of its law. These are relational qualities. T will turn shortly
to elaborate on the meaning of the requirement of publicness.

Before doing that, a brief note on the legal theory problems I
am not going to address here. Lon Fuller regarded the atiributes in
his list as representing an “inner morality” of law—whereas Joseph
Raz has argued that these attributes are not moral, but are simply
instrumental, making law effective for whatever purposes it is be-
ing used for.! A broader conception of publicness may raise more
challenges than this for theories of law. Such a quality of public-
ness is not, of course, sufficient for lJaw—many theorists would ar-
gue that it must be supplemented by (inter alia) an efficacy condi-
tion. Efficacy is difficult to achieve or sustain without the subjects
of law feeling a sense of obligation that is not mere compulsion,
or self-interest, and the quality of publicness described here may
be incorporated into legal theory as part of the way in which law
generates this sense of obligation.!? This kind of “publicness” may
also be incorporated into the kind of rule of recognition proposed
by H. L. A. Hart.!® But the fit is not exact.!*

B. Public Law as a Special Case of the Requirement of Publicness in Law

“Public law” may be subject to different requirements as to public-
ness than other kinds of law.® The reasons for this are both func-
tional and normative. Public law, like the organization of politics,
is concerned above all with managing problems of deep disagree-
ment. Public law is also centrally concerned with the organization
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and delivery of security, services, education, religion or religious
opportunities, and welfare—the modem equivalents of Cicero’s
salus populi.!® These concemns can be framed in Hobbesian terms
by reference to the self-interests of the citizenry. But modern states
play a further role in enabling citizens to discharge some of their
moral duties toward others, or to achieve their aspirations of al-
truism. Legal structures for benevolent services typically have both
interest-based and altruistic strands woven through them!'"—wel-
fare is understood as both social insurance and charity. Public law,
and politics; are also concerned with varieties of liberty: libertarian
freedom from unnecessary constraint and intrusion, freedom to
make and live out choices that might be described as autonomy
and measured in terms of capabilities, freedom to participate and
to shape the public sphere that might be described as republican
citizenship. These concerns of public law provide special func-
tional as well as normative reasons for requirements for publicness
in national public law. These requirements could be to better ad-
vance the wider public interest by in some ways mobilizing, and in
others channeling and restricting, state power for public purposes.
Or they might be requirements giving effect to what many public
lawyers in common law systems argue is a distinct set of public law
values, that may give special meaning to “publicness” in this con-
text. Demands for similar requirements of publicness are increas-
ingly evident in public international law, although the realization
of such demands is presently very uneven, and will not become
prevalent without considerable further development.

C. Components of Publicness: General Principles of Public Law

General principles of public law combine formal qualities with nor-
mative commitments in the enterprise of channeling, managing,
shaping, and constraining political power. These principles pro-
vide some content and specificity to abstract requirements of pub-
licness in law. Principles potentially applicable within any system
of public law, and in relations between different systems of public
law, may include to different degrees some of the following. This
is merely an indicative list, without any comparative or doctrinal
analysis, but it is sufficient to suggest that the principles embodied
in such a conception of public law are significant.!® These are nor-
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mative principles, that do real work, yet they are not principles of
substantive justice in the Dworkinian sense. In accepting the idea
of the rule law, of the unity of basic normative principles rather
than the rule of arbitrary power or the rule of the philosopher, this
is the kind of list one gets: ‘

(i) The Principle of Legality. One major function of public law
is the channeling and organizing of power. This is accomplished
in part through a principle of legality—actors within the power
system are constrained to act in accordance with the rules of the
system. This principle.of legality enables rule-makers to control
rule-administrators. The agent is constrained to adhere to the
terms of the delegation made by the principal. In a complex sys-
tem of delegation, it:is often preferable to empower third parties
to control the agent in accordance with criteria set by the prin-
cipal, creating the basis for a third-party rights dynamic even in
this principal-agent model. In the case of inter-state institutions,
the states establishing the institution often style themselves as prin-
cipals (severally or collectively), with the institution as agent, but
their direct control of the agent may be attenuated, a problem
they typically mitigate both by legal controls and.by limiting the
operational capacity of the agent. Thus intemational institutions
usually depend on individual states to act as agents-in operational
implementation. _ ‘

(ii) The Principle of Rationality. The culture of justification has
been accompanied by pressure on decision-makers (and in some
countries, on rule-makers) to give reasons for their decisions, and to
produce a factual record supporting the decision where necessary.
This is part of both political and legal culture, In both contexts it
leads these institutions with review power into continuous debates
about whether and on what standard to review the substantive ratio-
nality of the decision: manifestly unreasonable, incorrett, etc.

(iit). The Principle of Proportionality. The requirement of a rela-
donship ef proportionality between means and ends has become a
powerful procedural tool in European public law, and increasingly in
international public law, although some national courts (e.g., in the
United Kingdom) have balked at unfamiliar arguments based.on it.

(iv) Rule of Law. The demand for rule of law can mean many
things. The dominant approach is proceduralist,’® meaning a gen-
eral acceptance among officials (and in the society) of particular
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deliberative and decisional procedures. This is prima facie in ten-
sion with a conception of the rule of law as simply a structure of
clear rules, reliably and fairly enforced, without regard to their
substantive content (the “rule book” conception), and with “the
ideal of rule by an accurate public conception of individual rights”
(the “rights conception”).® Proceduralists argue for adhering to
procedures even at the price of unsatisfactory outcomes—but face
problems in explaining why any decision taken in accordance with
prescribed procedures should not then be part of the law which
adherents of the rule of law must uphold.* David Dyzenhaus has
argued for an approach which shifts the focus of rule of law from
law, (and rules), to the element of ruling—so a breach of proce-
dural requirements is not unthinkable, but involves a compromise
of legality that must be carefully weighed.**

(v) Human Rights. I mean here the basic rights the protection
of which by the legal system is almost intrinsic (or natural) to a
modern public legal system. This category overlaps a lot with the
previous four categories, but I list it separately to leave scope for
arguments that some human rights (perhaps of bodily integrity,
privacy, personality} are likely to be protected by public law as an
intrinsic matter (without textual authority), yet without being sub-
sumed into “rule of law”,

D. Publicness in International Law

How does the requirement of pubhcness operate in relation to in-
ternational law?

If publicness were simply publicity—openness to all to know—
we might easily trace a liberal (Benthamite) project to make in-
ternational law knowable to all, and in making it knowable, to
increase accountability of particular makers of international law
to others who have some claim on them. When Woodrow Wilson
called for an end to “secret diplomacy” and a new order of “open
covenants, openly artived at” (a norm still embodied in the UN
Charter requirement that treaties be registered with the UN Sec-
retary-General for publication in the UN Treaty Series), he had in
mind that this publicity, in causing leaders to take more account of
public sentiment and to defend theijr international commitments
in public debates, would democratize foreign policy and dampen
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diplomatic tendencies to bellicosity. Almost every intergovernmen-
tal institution currently faces demands to increase the openness
of its decision processes: the Basel Committee of central bankers
now publishes drafts of its proposals to receive comments from
interested privatesector groups before adoption, NAFTA arbitral
tribunals now accept amicus briefs from third parties, and so on.*
This political commitment to publicily as an element going to the
legitimacy of governance is often expressed as a requirement that
legal rules and decisions be made publicly accessible if they are to
qualify as law. This claim has not completely dominated the field,
but it has had the effect of raising doubts about the law quality of
much secret or unpublicized state practice which a century ago
would probably have satisfied the sources test for international law
pedigree ?* Many inter-state agreements and understandings on se-
curity matters and intelligence are kept secret, but much of this
practice—e.g., the silent transfers of suspects without extradition
processes, or promises to share intelligence information-—is not
generally analyzed as making international law or generating in-
ternational legal obligation, in the way that other state practice is
thought to do. The IMF keeps not only the deliberations of its own
board secret, but also many pieces of “advice” to, and understand-
ings with, borrowing countries. It seems to accept that doing this
means these materials cannot easily be jurisgenerative, A different
kind of case is the WI'O Appellate Body, which issues important
rule-based opinions employing legal reasoning just as a court does,
but has had to resist characterization as a court issuing judgments,
not only for WI'O structural reasons, but also because it is con-
strained to hold almost all of its hearings behind closed doors, and
is thus debarred from modern requirements of openness to the
public in legal courts.®

Yet publicness is not simply (nor does it always entail) publicity.
Publicness is a way of describing that quality of law which entails
law claiming both to stand in the name of the whole society, and
to speak to that whole society. The idea of international law stand-
ing in the name of a wider society has long animated internation-
alist writers and legal scholar-practitioners. Many participants see
international law as having an expressive function for the realities
of international society, or the hopes for it. The language of in-
ternational law is used not only to conduct international politics
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(although international law certainly is a language of politics), but
also to express a degree of commonality in some sort of world or-
der system,?® perhaps a human social system for general purpos-
es,” or perhaps a series of social sub-systems for regulating specific
issues in which participants in that sub-systein are interested, Many
people, particularly activist groups, seek to use international law
as a means of articulating moral positions, in the absence of other
universal languages for international affairs. Some of these moral
commitments—in particular, non-discrimination—have become
almost immanent in the way international law is understood.
The idea that international law should speak to the whole of so-
ciety is evident in the continuous efforts to nudge the field beyond
-states-will theories of sources, beyond bilaterality and opposability,
toward community norms, beyond a focus on managing disputes
and adversarial proceedings, toward a deeper structure of norma-
tive enunciation and claims arising from neighborhood and im-
pact rather than contract and technical legal interest. It appears
in the idea of jus cogens—peremptory norms applicable to all,
which no group of states can contract out of—and in other mod-
ern natural law ideas. It appears in the frequent resort to “general
international law” rather than simply the specific agreement made
by the parties in a dispute—for example, when the WTO Appel-
late Body applies principles of general international law such as
proportionality, or a version of the precautionary principle, or
a general principle about treaty interpretation. It appears in the
20th century quest for universality of participation and for equal-
ity among participants.® This idea is one of the main obstacles to
the use of “club” models in international relations—the struggle
between diplomatic-club and legalistuniversal models has been a
major theme in the WI'O and several other institutions.®
Practical examples of the operation of these two elements of
publicness in international law are difficult to elucidate sharply in
the flurry of pragmatics. I will offer two, while acknowledging that
I am simplifying each rather drastically.
~ The first example is the law of foreign state immunity. Interna-
tional law requires that a forum state (say Canada) grant immunity
to a foreign state (say Argentina) if anybody tries to sue Argentina in
Canadian courts, provided that the acts for which Argentina is being
sued were public, rather than being commercial acts which a private
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actor might equally well have undertaken.® This often involves ex-
amination of the public law of the state being sued, as well as exami-
nation of the nature of the acts themselves. Thus the United States
was immune from suit in Canada over employment on a military
base in Canada, Saudi Arabia was immune from suit in the United
States over police brutality toward an American there, and Germa-
ny was immune from suit in the United States by an American over
World War IT reparations. But each of those decisions, despite show-
ing respect for foreign public law actions, was criticized on grounds
that this grant of immunity did not speak fairly for the whole soci-
ety of the forum state, nor did the legal actions of the foreign state
comply with the requirement of being fairly addressed to all those
affected.®! The European Court of Human Rights, in very cautiously
floating possibilities that forum states should override foreign sover-
eign immunity where necessary to allow individuals to pursue claims
for violations of their human rights by foreign states acting in their
public capacities,* raises concerns about human rights and the min-
imum requirements of publicness of law which are both heightened
and blurred -by the principles of respect for the autonomy and po-
litical character of foreign public law. '

The second example is the Shrimp-Turtle case.®® The United
States prohibited import of shrimp from India, asserting that In-
dian shrimp vessels did not meet U.S. statutory requirements con-
cerning protection of turtles. The WT'O Appellate Body did ‘not
hold that the United ‘States acted contrary to GATT in refusing
‘to treat Indian shrimp in the same way as identical shrimp from
elsewhere, even though the text of GATT seemed to call for this.
The Appellate Body deferred to a U.S. public law decision that de-
mand from U.S. markets for shrimp was not going to be permitted
to more grievously threaten turtles. But the Appellate Body held
that the way in which the U.S. authorities took their legal decision
was arbitrary or unjustifiable, in so far as the United States did not
provide India with proper notice of its plans to find Indian vessels
non-compliant, an opportunity to contest these proposed findings
in advance,-or a reasoned written decision it could challenge. In
effect, the U.S. process did not meet some of the requirements
for publicness in law, as these requirements were not limited to
a public composed of U.S. citizens, but included affected Indian
interests as well.
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-In giving these as examples, I do notmean to suggest that inter-
national lawyers have been uniformly committed to the view that
publicness is necessary to international-law. Oné ‘branch of the
grand tradition of the jurisconsult locates the international law ad-
viser inside the Foreign Ministry, moving seamlessly between legal
advice and diplomacy but placing the national interest above all.*
However, even among the jurisconsults a different tradition holds
the Foreign Ministry legal adviser as committed to basic values of
the general applicability of international legal rules and the need
for ministers to be.able to explain a legally defensible position in a
public context, even if the government chooses.not.to act on this
legal advice—a tradition symbolized by Sir Gerald: Fitzmaurice’s
advice to the British Foreign and Commonwealth Office against
the Suez invasion in 1956.% That is, a public responsibility to up-
hold international law arises, for these national civil servants, from
the public nature of the law. Outside the special context of govern-
ment service, the idea of a quality of publicness as an aspiration
in international law seems increasingly, although not universally,
accepted by practitioners and professors of the field. But if this
aspiration is widely shared, it is tempered by recognition of special
functions of public international law in relation to politics. Public
international law, perhaps even more so than public law in gener-
al, employs gaps and silences as part of the enterprise of establish-
ing, maintaining, and regulating the political sphere,

E. Gaps and Silences in Public Law

The discursive practices of public law alse include the use of gaps
and-silences to accommodate the political. International law, like
all public law but often to a greater degree, has such gaps and si-
lences. These gaps and silences are not usually total—they inter-
act-with positive principles and legal values in managing different
questions in specific contexts. The gaps and silences may circum-
scribe, but do not necessarily negate, requirements of public-
ness in law; indeed, such bedrock requirements may help to give
meaning to the gaps and silences. The-following are illustrative
examples of gaps, silences, and abstentions and of their relations
to requiréments-of publicness in international law, in three differ-
ent structural postures: 1. national public law on national issues; 2.
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national public law on foreign policy or trans-border issues; and 3.
legal competences of international institutions.

1. Examples of an international legal institution respecting
the political dimension of national public law on national issues
arc readily found in the jurisprudence of the European Court of
Human Rights. Gorzelik v. Polend illustrates a characteristic line
of approach.® At the behest of government authorities, the Pol-
ish courts had rejected an application to register an organization
called the “Union of People of Silesian Nationality” which in its
memorandum of association claimed to be “an organization of the
Silesian national minority.” The EHCR ruled that this did not vio-
late the right to freedom of association. The Court focused on the
structure of Polish electoral law, which entitled parties of national
minorities to enter Parliament even without reaching the normal
5% threshold, but was operated without any definition in Polish
law of a national minority. The electoral procedures seemed to en-
able any organization registered by the government processes as a
national minority organization to claim the benefit of this exemp-
tion without further process. The European Court seemed to ac-
cept this structure of Polish public law as being relevant to the in-
ternational public law of the ECHR. The result was that the human
rights claim was not allowed to displace the political process for
dealing with what are, in Poland, weighty political issues, namely
the issues of minority representation in the legislature.?” In anoth-
er decision in a similar pattern, the ECHR accepted Turkey's argu-
ment that the forced dissolution of the Refah Party in 1997-1998,
preventing this Islamic party from contesting an election it may
well have dominated, was justifiable because of what the Grand
Chamber accepted was incompatibility between some statements
of the party’s MPs and core values of the Convention and of Tur-
key’s secular democracy.® In earlier decades, the ECHR similarly
upheld complex Belgian linguistic and region-based electoral ar-
rangements, despite unfairness to some voters which in other cir-
cumstances might have been held to be rights-infringing, on the
ground that Belgium had adopted a transitional compromise in a
fraught political situation that ought not to be destabilized.™

2. Illustrations of international law accommodating a special po-
litical quality of national public law on trans-border issues abound
on security matters,” but a more representative illustration be-
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cause not overwhelmed by security concerns is the ECHR decision
rejecting a claim by Prince Hans Adam II of Liechtenstein. The
property of the prince’s father was expropriated by the Czechoslo-
vak government in 1945 under the Benes Decrees, and the prince
now objected that Germany was allowing this property to be treat-
ed as “German” property instead of helping him to recover it.*! In
particular, when a painting from the expropriated collection was
sent from Czechoslovakia to an exhibition in Cologne, German
courts refused to allow the prince to claim it, on the grounds that
German’s 1952-1954 treaties put an end to Germany’s rights to
make World War II-related claims about German property. The
ECHR accepted that the exclusion of his claim by German courts
did not viclate his human rights, broadly on the ground that the
public law of the post-World War II settlement ought not to be
unraveled by the ECHR.

3. As between international institutions, a comparable approach
to public law is particularly evident in attitudes toward the UN Secu-
rity Council. International courts are generally reluctant to engage
in real judicial review of its actions on core security issues,” and the
limitations to its areas of competence under Chapter VII of the UN
Charter have not been closely controlled by judicial bodies. There
is indeed a general tendency in international law to allow institu-
tions established by intergovernmental agreement to determine
the bounds of their own competence (the power often called Kom-
petenz-Kompetenz), constrained mainly by political pressures from
individual governments or from inter-governmental political bodies
who often control the budget and some appointments.

F Alternatives to the “Publicness of Law” Approach

Some alternative scholarly approaches imply that the approach 1
have just sketched, with its focus on building a tempered require-
ment of publicness in international law, is much too modest. Con-
tending positions hold (by implication, albeit not explicitly) that
" the publicness of international law is just an incidental feature in
the project of building a global constitution. I turn now to con-
sider alternatives to the “publicness of law” approach sketched
here, beginning with consideration of current approaches to
global constitutionalism., :
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Perhaps the major alternative to the “publicness of law” ap-
proach taken here is that of the multifaceted Habermasian school.
One line of thought in this schoo} begins the quest for public law
not with the relationship of governors and governed, but with the
idea of a public; and in particular with the distinction between a
weak public and a strong public. As Hauke Brunkhorst puts it, a
weak public has communicative power but does not have legally
organized access to administrative power—basic rights are respect-
ed so it can deliberate, but it Jacks constitutional autherity to take
legally enforceable decisions.®® By contrast, a strong public exists
where protection of basic rights and constitutional-arrangements
together make a strong-coupling between public deliberation and
legally effective decision.-A weak public emerges where basic rights
are protected (whetherin hard law or merely in the practice of soft
law), and there exist the mass media, political associations, politi-
cal culture, etc. necessary for commeon deliberation. A strong pub-
lic needs thesé ingredients plus a constitution which organizes:the
public power legally to take and enforce decisions. This concept
of the public draws on Dewey’s problem-solving approach fo the
formation of a political public, and on Arendt’s ideas about joint
action. It celebrates the “people power” of revolutionary publics, -
in the Philippines after Marcos, in South Africa and Central Eu-
rope in 1989, etc. On this view, trans-border weak publics, or even
a global weak-public, already exist, within the scope of the general
patterns of rights protection now prevalent. The deliberative pow-
ers of these publics are only very loosely coupled to any decisiorial
power, but this coupling might be strengthened by the realization
of various kinds of global constitutionalism.* These global consti-
tutional proposals often involve the elaboration on a global scale
of ideas developed to meet the constitutional challenges of Euro-
pean integration. One line of these proposals is promising in that
it avoids the familiar traps of simply wishing into being a global
public created by communicative action, or of relying on the char-
ters and institutions of global organizations such as the UN or
WTO to get constitutionalism going. This proposal seeks to build,
around the increasingly dense structure of European institutions
and rules, a thick constitutional patriotism, in which the citizens of
an emerging European polity embrace and interpret the common
values of European constitutionalism not in a uniform manner but
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in ways that reflect different national politico-legal histories, differ-
ent ethical commitments, and different politics.‘f‘ Commitments to
particular ideas on the purposes and limits of government, indi-
vidual rights, rule of law, and even democracy are all thus placed at
the core of European allegiance even while given detailed mean-
ing in different ways in different national contexts. Even assum-
ing that such an approach can succeed in Furope—a contested
assumption—it is doubtful that international Jaw on a global scale
can proceed this way. It is very unlikely that any global constitution-
al-type instruments could soon command the type of allegiance
and shared identification from a wide section of humanity that
might get any sort of world polity going, even one accommodat-
ing considerable variation in interpretations and appropriations
depending on variations in national traditions, ethics, and politics.
In sum, I think the Deweyan problem-solving too soft and expert-
oriented, the Arendtian joint action too limited and erratic, and
the strong coupling of a global public with constitutionalist institu-
tions too improbable, for this cluster of Habermasian approaches
to be a likely platform for public law on a global basis in the near
future, however helpful these ideas may be in world sociology.
Another important alternative to the approach to public law de-
fended here is one that begins not with government and govern-
mentality, nor with any claim for the autonomy of the political, but
instead begins with spontaneous orderings in the private sector.
Important work on contemporary juridification—the scholarship
associated with Niklas Tuhmann, Gunther Teubner, Christian Jo-
erges, and others—can be understood as beginning with private
ordering and advancing toward a conception of the public and of
public law. This work anticipates that private orderings and official
regulation will proceed not independently, but interdependently.
Even if the rate of technological and market change is so quick that
official regulation cannot keep pace, still a demand for elements
of public regulation accompanies the more and more complex
administration of matters affecting a wide public, particularly is-
sues about risk. This kind of administration is celebrated the more
it moves away from rigidified Weberian bureaucracy, and toward
the open and flexible models of European Union comitology, the
EU’s Open Method of Coordination, or perhaps the evolving gov-
ernance of cyberspace. But even if the form of administration is
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not particularly Weberian, the new forms are still subject to We-
ber’s insight about administration necessitating the deformation of
law. This approach to transnational juridification thus casts doubt
on the place for public law in any traditional sense. One response
has been to revive a sources-based definition of private law, and
‘of public law, then to call for a dialectical relationship between
them.?® I doubt, however, that a traditional sources-based account
is adequate. My understanding of public law focuses on practice
and principles as well as sources theory. It expects variation de-
pending on the nature of the issues addressed as well as functional
and value dimensions, and is not reducible to a sources-based defi-
nition of public or private law. I conclude that the transnational
juridification approach, while illuminating for.legal theory and
generative of an important research agenda, is unlikely at present
to provide a way to frame scope conditions for a re-theorized pub-
lic international law.

ITI. THE INTER-PUBLIC QUALITY OF INTERNATIONAL Law
A Lgﬁl Between Public Entities

The idea that international law is made by entities that are them-
selves public—operating under their own public law, and criented
toward publicness as a requirement of law—has implications for
how we think about international law. Instead of international law
simply as agreements between juridical units, it points to the pos-
sibility of understanding public international law as law meeting
publicness requirements that is made between entities whose pub-
lic nature qualifies them as having jurisgenerative capacity. This is,
in short, the possibility of understanding international law as inter-
public law rather than simply as jus inter gentes. The most important
of these public entities are likely to be states. They are accustomed
to the operation of the principles of public law of the kind in the
indicative list sketched earlier. They are each equipped with a raft
of institutions operating in a public law environment, and which
will be involved in the international law process. Associations and
citizens’ groups within the state bring similar public values to their
participation in international law. However, there is no strong rea-
son to limit the category of public law entities—and of participants
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in inter-public law—to states. As trans-border interactions among
all such public entities increase, situations where they bump up
against each other multiply, generating conflicts of laws arrange-
ments in the public law sphere.

A conceptual shift of this sort, if accepted, would be fundamen-
tal, even though its practical consequences might be felt only very
slowly. Such a shift would probably be operationalized primarily by
specification of the relevant (types of) public entities, rather than
by routine international law specification of publics. In relation to
any particular entity (and especially states), the meaning of “pub-
lic” for international law purposes would routinely be described in
terms of a renvoi to the relevant entity’s legal and political arrange-
ments, much as the IC] in the Barcelona Traction case (1970) con-
cluded that the identity and core governance rules of a “corpora-
tion” depend simply on the national law of the corporation, which
international law recognizes and follows but does not tinker with.
Thus one state may have a corporatist system, with political groups
organized and represented by profession or industry or university,
while another state has a mixed system of ethnic and territorial
groupings and representation, and an industry governance asso-

- ciation may have only regional peak groups as its members, but

international law will simply accept the heterogeneity of forms and
categories.* Efforts will be made to limit this tolerance. But they
are unlikely to entail the robust commitment to political equality
that has been embraced in most democracies for many decades;
any prescription of equality would probably operate only to rule
out egregious exclusions and abuses. Political equality would be
at best a regulative ideal; and interregion equity would be some-
thing less than that. Participation rules would also be loose. As is at
present the case in global governance, some of the public entities
might be virtually self-appointed.®

Operationalization in terms of entities rather than publics is

" likely to be juridically much more practicable (much in the way

that self-determination in international law has generally been ap-
plied to juridical units such as colonially defined territories with
arbitrary borders, rather than to ethno-linguistic peoples). In prac-
tice, public entities and publics will often go together. But situa-
tions in which the public entity is not an adequate representative
of the relevant public are common. For example, a public entity
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with governing power may decide an issue, with full participation
of its public under a deliberative model, and careful framing of
arguments and reasons so as genuinely to encompass all of those
who spoke; yet the decision may be taken by an entity whose pub-
lic is not the public truly affected. :

B. The Inter-Public Conception Illustrated: Global Administrative Law

I will offer here one example of this inter-public law in operation:
the emerging field of global administrative law. A legal common-
ality is introduced to the innumerable permutations of contem-
porary global governance forms, through the idea that the vari-
ous mechanisms for accountability, for participation, and for the
strengthening or eroding of legitimacy in these different gover-
narnce structures, are evolving not simply in parallel but in increas-
ingly interconnected ways. This loose unity may be described as-
an emerging global administrative law, by which is meant the legal
mechanisms, principles, and practices, along with supporting so-
cial understandings, that promote or otherwise affect the account-
ability of global administrative bodies, in particular by ensuring
these bodies meet adequate standards of transparency, consulta- -
tion, participation, rationality, and legality, and by providing ef
fective review of the rules and decisions these bodies make.* It
is practiced at multiple sites, with some hierarchy, some intersite
precedent and borrowing of principles, but considerable contex-
tual variation. Thus the WT'O Appellate Body now requires (e.g.,
in the Skrimp-Turtle case, mentioned above) member states to fol-
low certain administrative procedures before excluding imports,
the Basel Committee of central bankers now puts out drafts of its
_proposals on capital adequacy for wide comment before adopting
them, the UN Security Council has adopted a limited review mech-
anism to make it possible for people listed as terrorist financiers to
be delisted, the World Bank operates a notice and comment pro-
cess before adopting policies and has an Inspection Panel to hear
complaints that it has breached its policies, and the International
Olympic Committee follows an elaborate procedure for athletes
suspected of doping and has a review process cuiminating in ar-
bitratton at the International Gourt of Arbitration for Sport. This
body of practice is normative and cross-referential. It is influenced
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by treaties and fundamental customary international law rules, but
it goes much beyond these sources and in places moves away from
them. It is a prime example of the inter-public international law of
the era of global governance.

C. Fmplications of the Inter-Public Approach to International Law

Three implications of adopting such an inter-public approach to
international law may be noted.

First, the inter-public approach may provide a way of encom-
passing jurisgenerative activity of market actors—activity that was
placed largely outside the emerging jus inter gentes model as states
(public) and markets (private) came to be separated in liberal the-
ory. The inter-public approach may provide 2 basis, without great
disruption of entrenched liberal positions, for addressing market
actors as public actors when they exercise governing power (i.e.,
when they regulate), and for defining the relevant public in terms
of those they govern.

A second implication of the approach sketched here is that
some things should be non-public. This will entail fundamental
normative argument about where lines between public and non-
public should be drawn, and what their consequences should
be. Some will defend the non-public {not necessarily the same
as the private} as a zone of freedom, and of voluntarism; others
will criticize it as a zone of oppression and evasion. To give one
example of the cashing out of this in practical international law
doctrines, it has been argued that the standard for review by a
national court of a private international commercial arbitration
award should not be the same as the standard of judicial review
of public acts of a state.”®

Third, an attribute of the inter-public approach is that it chal-
lenges a relatively untheorized but highly influential functional
approach to transnational and international governance. In this
functonalist view, there is nothing intrinsically {merely contin-
gently) important about the state, nor even about an articulate
corniception of the public, as a basic unit in governance. This view
favors any way in which governance can best be organized in
terms of criteria such as efficiency, effectiveness, aggregate welfare
maximization, and political viability. If in practice this means that
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some strong states do most of the governing, and other states are
eclipsed in many spheres by markets or by specialized internation-
al institutions or by private governance actors, nothing of great
value is lost. If this counsels for particular attention to states at risk
of failing, and to supplanting their institutions in order to protect
basic human needs or suppress terrorism or drug trafficking, so be
it. I believe that one of the costs of this approach is that it misses
the intrinsic value for people of the public sphere—the value of
performing, and debating, and updating public values—activities
that coexist comfortably with markets and private associations but
are not reducible to these. States often provide important ele-
ments for a public sphere; but some states barely do this, and pub-
lic spheres are also being built in other forms under conditions
of globalization. The inter-public approach expects that states and
state institutions will feature prominently, and indeed provides
normative and functional reasons for expecting them typically to
be the primary jurisgenerative actors, but it emphasizes that pub-
lic values and public orientation should also be features of other
forms of governance.

D. Does Gunther Teubner’s Global Legal Pluralism Offer an Alternative?

Gunther Teubner, wrestling with the problem of identifying law in
21st century practices called lex mercatoria or the law of cyberspace,
produces a concept of law that is more radically unmoored from the
state.”! However, the test of validity he proposes for this kind of gov
ernance is simply one of social coding: legal pluralism is “a multi-
plicity of diverse communicative processes in a given social field that
observe social action under the binary code of legal/illegal.” This
is a formal view that has the great merit of not reducing law merely
to function (I return to this issue below). As he points out, law can-
not simply be any arrangement of norms that perform such func-
tions as social control, conflict resolution, coordination of behavior,
shaping expectations, accumulation of power, private reguladon, or
disciplining and punishing bodies and souls. However, rejection of
the relevance of such functional criteria limits the bases on which
any content criteria for valid law might be generated. This is a major
problem in the absence of any system of authoritative sources, an
absence that is probably unavoidable given his assumption of plu-
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ralism of normative discourse and networks. Teubner recognizes
that the ability of diffuse global governance sub-systems to identify
legal norms, or authoritative deciders, is weak. His idea is that such
norms emerge in relatively autonomous cross-horder social sub-sys-
tems, and are in effect self-validated through practices in these sub-
systems that stretch the law over time, operate internal hierarchies,
and externalize from the parties to arbitration bodies, professional
and business associations, etc.

,Jeubner’s account of extra-civil law has not overcome the basic
problems of system and proof faced by theorists of international
law from Grotius onward. Teubner tries to deal with the problem
through antifoundationalist analysis of discourses and social prac-
tices. Teubner’s strategy is to shift practice out of domains of me-
rality, or ordinary politics, and into sub-specialized communities
of interest and expertise that are barely accessible to civil society
or even to most of the educated elite. I do not accept this as a
normatively defensible strategy for international law under mod-
ern democratic conditions. Instead, I believe it is normatively im-
portant to emphasize and build the (tempered) requirements of
publicness in law, and I argue that the adoption of an inter-public
approach to international law provides the conditions for this to
be effectively pursued.

IV. WHAT ABOUT DEMOGCRACY?

The idea that publicness is necessary to international law and to
law in general is not in itself democratic, but it raises the question
whether someone normatively committed to this quality of public-
ness should necessarily be interested in giving a normative priority
in international law to democracy. The idea that international law
has, and should have, interpublic features may well seem also to
be a waypoint on the path leading to a commitment to democracy
in international law. The possibility that these ideas of publicness
in law and inter-public international law aggregate into a demo-
cratic commitment raises many challenges I cannot explore here.
But several basic problems about the relations between these ideas
and democracy should be noted.

The incentives for someone whose highest priority is assuring
the flourishing of her own national democracy will not necessarily
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Adead her to support building and maintaining other robust and

independent national democracies. The usual view is that each de-
mocracy is better off if there are more other democracies, because
of the reduced risk of aggressive war between democracies, and
‘because of democratic contagion and inter-democratic buttress-
ing. But these gains may be outweighed by the realpolitik gains of
having a pliant leadership installed in other couniries of impor-
tance (for example, a dependent dictator may do a much better
job of supplying oil abroad than does a precarious new democ-
racy).” To have the government of a foreign state on the payroll
of one’s own state dramatically changes the structure of relations
with it from the normal posture of international relations, particu-
larly between states with sharply diverging security and resource
interests.”® These gains from pliant leadership may also filter into
the political structure of the democracy, enabling its politicians
to deliver more benefits to the constituencies to whom they are -
accountable. Thus in powerful democratic states, in particular, it
cannot be taken for granted that pro-democratic commibments na-
tionally translate into genuinely pro-democratic commitments with
regard to all other countries. If this is correct, it is to be expected
that democratic leaders involved in making international law will
vary in the degree -to which they seek to make international law
genuinely pro-democratic. Those leaders who have been elected
by democratic processes in fragile democracies are likely to try to
use international law and institutions to lock in their current dem-
ocratic institutions and raise the costs for coup plotters or foreign
invaders.® Leaders of strong states with well-entrenched democ-
racies will seek an international law that is not incompatible with
their own national systems and those of their allies, and are very
likely to favor an international Jaw that advocates electoral pro-
cesses as a means of legitimating fragile governments elsewhere
which they have helped to constitute. But they are also likely to
want international law to allow some play for pursuit of their po-
litical interests while impeding pursuit of the conflicting political
interests of others. e

' those committed to national democracy in the national so-
ciety cannot uniformly be relied on to seek to promote genuine
democracy in all other countries, or to favor an international law
systemn which gives high priority to this, can they nevertheless be
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expected to favor democratic-type mechanisms and principles in
transnational or inter-governmental governance? (I use the phrase
“democratic-type mechanisms” here because I do not think there is
any realistic scheme for international democracy on a global scale
that is remotely comparable to the idea of democracy as under-
stood nationally. So as a practical matter it is necessary to consider
not an-international analog of national democracy, but the appli-
cation in international governance of some of the mechanisms and
principles which currently help in the realization and operation
of democracy nationally.) The starting point is that those who are
committed to their own national democracy are right to see that
globalization is potentially a threat to the realization of this com-
mitment in its current form. It is true that globalization is in many
respects operating to empower the state, and to increase aggregate
wealth and welfare even if heightening intra-state inequalities as

well as global inequality. But it remains the case that the people

of state X are increasingly affected by, but unable to influence,
decisions by policymakers of state Y or of intergovernmental or
transnational networks: their votes do not elect these policymak-
ers, their legislature often cannot legislate over them, their courts
usually cannot judicially review them, and their power of the purse
is seldom effectively exercisable to control them.% Given that isola-
tionism is impractical or impossibly costly for most, the obvious re-
sponse is to build stronger non-national systems of accountability
in global governance, and to strengthen participation rules within
transnational bodies. Paradoxically, in transnational governance
this response is likely to intensify a particular kind of rute by tech-
nocratic experts, buttressed by other experts financed by industry
or a few sophisticated NGOs with stakes in the issue—experts who
are subject to forms of accountability related to professional rep-
utation or to institutional financing, but who are largely beyond
the reach of any general democratic politics. In so far as the over-
sight and checking of expert rule nationally has been a sustaining
task of judicial review, and of small local groups organizing poli-
ticians and news media to intervene on an issue, the transfer of
governance processes beyond their reach, to transnational expert
groups, makes it more difficuit for such vibrant national systems
to thrive.®® This may be a double loss-less and less governance is
within democratic control, and the performative civic experience
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of enacting democracy may be felt less widely if such institutions
wilt from diminished significance. *

So while those whose highest normative priority is national
democracy may also be unreserved advocates of an international
law system that promotes democracy elsewhere, and that builds
democratic-type mechanisms and principles in international gov-
ernance, there are strong reasons why these agendas do not uni-
formly march together. Therefore, I do not think the inquiry into
the value of the quality of “publicness” in international law can
have as its normative starting point the commitment to national
democracy. The Habermasians go along with all of this, but then
assert that it is now wrong to have as one’s highest normative pri-
ority the maintenance of natonal democracy, because we now live
in the era of the postnational constellation, and democratic nor-
mative projects must address this in framing ideas of international
law. There is much to sympathize with in this approach. But with
regard to the subject of the present paper, my view is that, since I
do not think there is any imminent prospect of a true interuation-
al democracy (in global terms; I leave aside the EU and any similar
regional projects), I do not see the inquiry into the quality of pub-
licness in international law as being in itself part of the quest for a
democratic jurisprudence, even though the agendas.overlap.

If cosmopolitan democracy is not presently viable, what of the
raditional attraction of the current states system, namely that it
is possible, and indeed normal, for the states all to assemble and
deliberate? Assemblies continue to be held regularly among all of
the states of the world (in the UN General Assembly, or in the vast
range of conferences on great issues such as environment, devel-
opment, habitat, equality of women, etc.), or all of the states in-
terested in a particular topic (the diplomatic conference to draft
and debate the Statute of the International Criminal Court, for
instance) or which have agreed on a framework instrument for it
(the Conferences of the Parties under many major treaties). The
more the states are understood as primordial actors, rather than
merely functional institutions among many others, the more it is
possible to sustain the image of the assembly as one of primal par-
ticipation rather than legislative representation. But once the state
ceases to be coherently univocal, and once states cease to be mo-
nopolists, the image of the Athenian assembly breaks down. This
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breakdown is by no means complete—but the topics in which it
has occurred least, such as military security, are also those in which
the assemblies have been least effective. In fields where the assem-
blies might work well, they cannot simply be redefined as represen-
tative legislatures, as they do not include all of the key actors and
cannot generally assume the exclusive or preemptive hierarchical
competence in the international lawmaking process that national
legislatures typically claim.

The considerations just mentioned lead me to bracket the pos-
sibilities that a requirement of publicness in international law, or
an inter-public approach to international law, or the two in com-
bination, are intrinsically democratic. Democracy is an important
aspiration, but I myself am only able to formulate the analytic im-
plications of the two ideas discussed here much more cautiously.

V. CoNncLUSION: INTER-PUBLIC INTERNATIONAL
LAW AS PLURALISM-IN-UNITY

The approach to international law outlined in this paper, if coher-
ent, holds at least three conceptual attractions. First, it provides a
structure for theorizing the pursuit and actualization through law
of distinctly public values, responsibility for which falls on the so-
ciety and its public actors rather than on individual law-subjects.
Second, it provides oneg of the elements needed in the important
theoretical enterprise of distinguishing law from the morass of ap-
proaches to governance into which it threatens to disappear. Fi-
nally, and perhaps most important, it provides an organized way
to connect law to democratic state politics and to the politics of
governance institutions other than states.

The argument of this paper represents an aspiration for inter-
national law as a kind of pluralism-in-unity. The argument for a
requirement of publicness provides a basis for an international law
that accommodates separate publics and their values but within the
unity of a solidarism of public values; in so doing it overcomes the
voluntarist contractualism that informs an international law based
on bilaterality alone. The argument for an inter-public conception
of international Jaw, with multiple sites that are separately consti-
tuted but normatively linked and with some intersite accountabil-
ity, makes space for a practical and institutional pluralism within
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a shared global project. These arguments come together to build

an international law that makes space for working democracy, but’
is not in itself democratic—rather, it is an international law of en-

gaged pluralism, unified by a shared, if modest, requirement of
publicness in international law.
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