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Holding Professionals Accountable: 
The Challenge of Privatized International Standard Setting in Accounting and Architecture Service Sectors
David Livshiz

INTRODUCTION

Professional services have traditionally been self-regulated by the private sector, with only occasional interference from governments – local and federal.  Private sector regulation is not unique to the professional services sector; rather it is the default way in which products are regulated in the United States.
  The translocation of the regulatory development into the international arena, however, has put a strain on the legitimacy of these self-regulatory efforts. The lack of effective public participation, combined with the decreased efficacy of traditional accountability mechanisms used to police private regulatory actors has created an accountability deficit where international private sector standard setting bodies (SSB) are not accountable to the public interest on whose behalf they seek to regulate.
  In demonstrating the accountability deficit of private sector standard setting in the sphere of professional services I look at two examples of private sector standard setting in the accounting and architecture industries.



I. Domestic Regulation of Professions:

Throughout the twentieth century the regulation of professional services in the United States was largely in the hands of the professionals themselves.  As such, professional organizations drew on authority delegated to them by state and federal governments and developed a complex system of regulating professional conduct.  Once developed, the standards were enforced through the domestic legal and regulatory systems. 

A. Holding Private Regulatory Actors Accountable
In the United States the accountability of private sector regulatory policy development is accomplished through the careful use of the implicit threat of government re-regulation, tort litigation, and the power of the market itself to discipline market actors.  Together, these three methods combine to form an equilibrium of sorts, allowing them to hold the self-regulating industry accountable. Each of these mechanisms works in different ways, and is only partially able to promote accountability of the self-regulated industry to the public interest at large.

1. Market Regulation

In the free spirited and competitive economy that characterizes the United States, the method of accountability most favored is the market. The idea is that market incentives will force industry actors to develop the right amount of protection for public interests, because failure to do so will result in consumers substituting away from the industry.  As one scholar has conclusively demonstrated, furniture makers worked with third party certifiers to ensure that they were procuring wood from environmentally friendly loggers in reaction to perceived consumer desires.
  Similar regimes have developed in other consumer driven areas as diverse as coffee production,
 and athletic apparel.
 While the success of these programs in eliminating the negative externalities they are designed to address is questionable,
 it is clear that the industry was motivated to act in response to consumer pressure.
  Alternatively, shareholder activism may also provide for market based accountability.
  While the idea of market accountability of private regulatory actors is not without its critics,
 it has proven to be at least partially effective at regulating private sector regulatory actors. 
2. Tort Litigation
In the self-regulated regulatory system a significant role is entrusted to the system of tort litigation. The threat of tort litigation and substantial jury verdicts, punitive and otherwise, is therefore able to keep the industry accountable to stakeholders at large.  It is the threat of litigation that motivates major producers to issue recalls, in an effort to avoid a litigation backlash once the problem is discovered by the consumers themselves.  So powerful is the impact of consumer litigation that it has been described as the “one big stick” keeping accountants accountable to public interest.
  Similarly, litigation has been successful at keeping architects accountable to broader public interests.
 Litigation, however, is not always sufficient to ensure industry accountability.    

Industry standards play a substantial role in the ability of the tort system to keep industry regulators accountable.  Legally, compliance with an industry standard is not likely to insulate a producer from liability
 a failure to comply will almost surely result in liability.
  Moreover, in practice, evidence of compliance with an industry standard is not irrelevant.  The hermeneutics of litigation are such that a defendant who is able to show that it complied with the relevant industry standard is likely to win the support of the jury.
  As evidence of compliance with industry-developed standards is probative, it is likely to be admitted into evidence, and can therefore influence the jury’s deliberation.

3. Government Intervention

The third method of holding private standard setters accountable is both perhaps the least visible and the most powerful. In the American federalist system most regulation, including most regulation of professional services, is handled at the state level.  The federalist system, therefore, gives the state governments a substantial role to play in keeping industry accountable to the public at large.  As such, a substantial market failure is likely to result in the intervention of state regulatory authorities, and in cases of particular importance even the federal ones.
  One example is the intervention of the federal government in the regulation of accountants after the Enron/WorldCom scandals.  Faced with a popular outcry, the SEC changed the way in which the private sector standard setting agency was funded, attempting to make its work product more legitimate.  Even without market failure, pressure from consumers advocates may prompt the government to enter the regulatory framework in the favor of public interest stakeholders.

It is also important to note that the three accountability mechanisms are not exclusive and can work together.  Government intervention does not have to be such as to make private standard setting accountable, rather the government can put its thumb on the scale in order to put limits on private standard setters, or alternatively empower public interest stakeholders.
While no one method was always effective, different methods were effective most of the time, creating an environment where industry was largely allowed to self-regulate and was policed through the varying methods.  This equilibrium based system of accountability, however, is under increasing tension as the development of regulatory standards in the area of professional services is increasingly moving into the international arena.  

II. Impact of International Standards on Domestic Regulatory Policies
In the past countries have proven willing to adopt international standards in lieu of domestically adopted ones.  The professions which are self regulated are particularly welcoming of international standards that they themselves negotiate. Failure to implement these standards has reputational costs, and may hurt the ability of the profession in question to do business abroad.  International SSB are akin to regulatory networks and are made up of like minded professionals from different countries. As such, domestic regulators participating in international negotiations owe dual allegiances – one to the domestic constituency they represent internationally, and a second to the international network whose work they implement domestically.
  They are thus likely to face pressure to adopt the internationally developed agreement in order to remain in good standing in the international organization.  Increasingly, the advent of the GATS, has also motivated countries to adopt international standards for fear of WTO litigation. 


While there are, at present, few international standards regulating the practice of professional services, those that do exist have become fairly influential.  In the case of accounting, signatory countries including the United States have implemented their commitments under the accounting disciplines.
   In recent years, even the United States has actively begun working towards obtaining convergence between the FASB and IASB standards.
    In doing so, the US has already introduced several reforms into its domestic regulatory system, and will likely continue doing so in the future.
  


Still, in the United States, regulatory reform is not a one way road.  Rather, in an effort to obtain US support, the IASB has agreed to implement several changes as well.
 Smaller countries, however, have not been extended the same flexibility, causing some to refer to the dominance of international standards as the modern form of colonialism.
  Greece, for example, liberalized its domestic regulations in the accountancy sector in 1992.  After a change of government, which campaigned on the promise to reverse some of the earlier liberalization initiatives, it attempted to roll back some of the 1992 reforms.
   Faced with the prospect of WTO litigation, the Greeks backed down.
  


Likewise, internationally developed accounting and architecture standards are becoming increasingly important.  The standards developed by the UIA have been adopted by many countries worldwide, including in Eastern Europe where countries adopted UIA standards as they transitioned to capitalism in the 1990s.
  Moreover, the UIA is currently negotiating international standards in architecture contracting which it expects to be widely applied. 


At present we have little information about the role that international standards in the services sector will play on domestic regulations.  What little information we do have, however, all points in the same direction.  International standards, once negotiated, and particularly when incorporated into the machinery of the GATS agreement are likely to be adopted domestically, often in the face of domestic opposition.  Moreover, this trend is likely to continue in the future, particularly as there is an increasing willingness to integrate international standards into future GATS disciplines. Ongoing negotiations have demonstrated that international standards will play a substantial role in the newly reconstituted GATS.  Initially, the adoption of the Disciplines on the Domestic Regulation in the Accountancy Sectors, which place international standards into a critical position, offers a window into the role that international standards may play in the regulation of professional services.
  Moreover, states are increasingly expressing an interest to develop accounting like disciplines for other sectors, including architecture, engineering and legal services and several states have suggested incorporating international standards into broader horizontal disciplines.
  In sum, it is increasingly likely that international standards developed by private sector actors will have a major role in the regulation of international trade in services in the upcoming years, making the understanding of the institutions that develop such standards of critical importance.  It is to this question that we now turn, by looking at two examples the IASB and the UIA. 
1. International Standards in Accounting – the International Accounting Standards Board
Despite the fact that accounting standards are often described as a choice between different technicalities, there is an increasing realization that a choice of accounting standards can have substantial impact.
  Indeed, increasingly there is a realization that the choice of standards can be as much of a political choice as it is a technical one.
  It is because of this political nature of accounting standards that the IASB has come under fire for being driven by corporate and not societal interests.

Unlike many other sectors of professional services, accountants have long been interested in developing global standards in accounting. Today, the International Accounting Standards Board is tasked with the development of international accounting standards. 
  Recently reorganized, the IASB has grown in importance in recent years as an increasing number of countries now adopt standards developed by the IASB.

In creating the IASB, particular efforts were made to address some of these legitimacy challenges. In particular, efforts were made to make the Board more diverse, a due process procedure was implemented, and an attempt was made to make the board financially independent.  While partially successful and an improvement on its predecessor, the IASB has been unable to fully resolve these legitimacy challenges, leaving it open to criticism.
  

The IASB
 has sole jurisdiction over the development of international standards.  The board, which is made up of 14 individuals, operates on a majority basis, meaning that 9 votes are required for the standard to be adopted.  Responding to concerns that the IASC was overly tilted towards the interest of the accounting firms, the IASB is designed to take account of different constituencies.  Five of the board members should have a background as auditors, three as prepares, and three as users of financial statements.  Additionally, one spot is reserved for academics to represent constituencies not otherwise represented.
  These allocations, however, are guidelines – not binding law.  

While more diverse then the earlier IASC, the new IASB still fails to adequately take into account the different competing interests that are impacted by the IASB standards.  Initially, the board had a very difficult time recruiting users to serve on it.
  Unlike auditors, corporate controllers, and prepares – users of accounting standards (often financial analysts) face at least two unique challenges.  First, they would be required to take a substantial pay cut to do so.  Second, unlike corporate controllers, auditors, or traditional accountants, a user who gives up his normal practice to work at the IASB may find the practice gone when his tenure at the IASB – normally limited to a few years – concludes.  

The challenges are further compounded by the increasing diversity of users of accounting standards. Traditionally, users were thought to be institutional investors and financial analysts; these interests were then represented through investment associations who catered to the needs of such sophisticated players.   In recent years, however, more and more ordinary people have begun investing in the stock market.  These people are not professional investors, but rather rely on publicly available data to make their investment decisions, and could be substantially impacted by accounting standards but are not represented on the IASB.

Furthermore, the interests of the broader public are not represented on the IASB.  Theoretically, it is possible that these interests may be represented by the academic on the board.  However, academics can only fulfill this role if they come from a background that allows them to act as representatives of the public on the whole.  At the IASB, however, this is not necessarily the case. In 2005 two academics served on the board of the IASB both of whom had corporate backgrounds.
 In any case, having a single representative on a board of fourteen is hardly sufficient to insure that the board considers all interests adequately.  In fact, research increasingly shows that the interests of one group – the financial industry – may be dominating the IASB discussions.
  The lack of a public interest advocate on the board is particularly troubling to some as the internationalization of the standard setting process often undermines the work of domestic public interest advocates.
 The lack of adequate representation of public interests on the IASB has caused the IASB to be seen by some as illegitimate and unaccountable. 

A second problem facing the IASB is its source of funds.  In conducting its work the IASB receives substantial financial support from the industry that it aims to regulate.  Traditionally, the IASC has been funded by voluntary contributions from private stakeholders, such as accounting firms and big businesses.
  As part of the 2001 reforms, an attempt was made to diversify the IASB funding in an effort to make its work product seem more legitimate.
  These reforms, however, were not ultimately successful as the primary source of funds for the IASB remains the industry itself leaving concerns that the IASB is biased towards its financial contributors unresolved.
  

While the IASB faces some legitimacy challenges, these should be kept in perspective. Unlike many other organizations now getting involved in the development of international standards, the IASB (or its predecessors) have been around for several decades.  As such, it has had an opportunity to learn, and has sought to minimize legitimacy concerns.  In other professional service sectors, however, organizations are new, have yet to experience the magnifying glass of legitimacy, and as such face an even greater legitimacy deficit.

2. Architecture – The International Union of Architects
In the architecture sector the task of developing international standards falls to the International Union of Architects (UIA).  The UIA is a newcomer to the international standards arena.  Founded in 1948, and headquartered in Paris, the UIA has a small secretariat and has traditionally focused on helping architects from different countries liaise with each other.
  Membership in the UIA is limited to national professional societies of architects and the organization functions by consensus, with leadership bodies within the organization being democratically elected.

The UIA first began working on international standards in the mid 1990s when it established a Professional Practice Commission, which was first headed by the AIA and then later was jointly led by the AIA and the professional society of Chinese Architects.
  A first draft of the standards on the practice of architecture was prepared and submitted to national delegations in 1996, and based on their responses a final draft was prepared for the tri-annual meeting of the UIA in 1999.
  Unlike the work of the IASB, meetings of the UIA were closed to the public and are seen merely as meetings of national experts.  The accord, which was designed to be purely voluntary, has been adopted by a significant number of UIA member associations.

Funded by contributions from national societies, the UIA can be considered an international private industry association that, through its development of international standards, has now become involved in the global governance project.  While the UIA has largely stayed off the radar screens of organizations critiquing global governance for a lack of accountability this is unlikely to remain the case if architecture disciplines are adopted by the WTO.  The development of binding or even semi-binding international standards is likely to upset various constituencies, causing UIA’s legitimacy to come under question.
  As such legitimacy deficits can be avoided if stakeholders participate in the regulatory process; we now examine what role there is for public participation in international SSB working in the professional services sector. 
3. Public Participation in International SSB
The degree to which stakeholders are able to participate in the work of SSB depends on the extent to which the organization perceives itself as being involved in regulatory decision making.  The more authority the organization demands, the more likely it will provide for some form of public participation in order to minimize the legitimacy deficit. 

The IASB, cognizant of its regulatory power and wanting to maximize its legitimacy, has adopted comprehensive due process procedures. The IASB due process procedures, modeled on those used by the FASB, are designed ensure that all interested stakeholders are able to participate in the development of regulatory standards.  Accordingly, the IASC constitution provides that most meetings of the IASB and associated bodies are open to the public,
 that draft standards, working papers, and other regulatory initiatives are posted on the IASB website and comments are solicited from interested stakeholders.
  Furthermore, the IASB makes an effort to justify its standards, going so far as to respond to comments offered by stakeholders during the working paper and draft standards stages.
 

To conclude from this, however, that the IASB has adequate due process procedures would be equivalent to judging a book by its cover.  While there is plenty of evidence to indicate that accounting firms, investment banks, large corporations, and associated trade associations actively participate in the standard setting process, it is also clear that some parts of society have chosen not to participate.  Despite receiving over 9,000 comments on over twenty draft standards, working papers and other initiatives, the IASB has not received any comments from unions, consumer groups, or other public interest organizations.
  While this would not be shocking if the IASB was involved in areas of little interest to such groups, to date the IASB has addressed issues of substantial importance to such groups including questions of pension obligations and employee benefits.
   Even more incisive is the fact that public interest organizations failed to file comments when the IASB was considering the structure of its deliberative process.


The decision of organizations representing public interest shareholders to opt out of the process is not surprising.  Industry representatives insist that the reason for a lack of public participation is the expense required to participate in the work of the IASB.
  This, however, can only explain part of the story.  Large unions, as major institutional investors, have a vested interest in the work of the IASB, and likely have the technical sophistication needed to participate in the IASB work.
 Additionally, there are academic accountants who posses the relevant expertise and may be able to assist such organizations.
  A different explanation for a lack of public interest participation is giving by public interest advocates who argue that absent judicial review of IASB deliberations, there is little incentive to participate as their views will not really be considered.
  


Whatever the challenges to effective public participation in relatively formal and long-established international SSB, these pale in comparison to the impediments to public participation in relatively informal institutions like the UIA where there are no opportunities for stakeholder input at all.


Within the UIA only members of national professional associations are invited to participate. During the negotiations on the UIA Accord on International Standards, the UIA did not even consider inviting NGOs and other interested stakeholders to participate in the process.
  Rather, it was assumed that since the accord would be adopted domestically, if at all, interested stakeholders would be able to effectively participate at that point.  
 

III. Accountability at the International Level
We know examine whether organizations involved in international standard development can be held accountable.  To date, Ruth Grant and Robert Keohane have produced the most comprehensive catalogue of accountability models in international governance.
 Grant and Keohane identify seven discrete accountability mechanisms that operate in world politics;
 of these, four mechanisms heavily rely on the principal agent theory and three rely on participation (though not public participation) to provide accountability.
  The question is whether any of these mechanisms are likely to provide for sufficient accountability of private standard-setting organizations. 

The answer is, absent public participation in these organizations, not very.  First, let us consider the four types of accountability described by Grant and Keohane that are based on the delegation theory: hierarchical, supervisory, fiscal and legal.
  None of these is likely to produce much accountability from private sector international SSB, as it is not clear that the principle agent model applies well to these institutions.  As these initiatives are not dependent on government funding, fiscal accountability is not particularly helpful.  Similarly, as these are private initiatives it is highly doubtful that their work would be subject to review by legal institutions – domestic or international.
  Hierarchical accountability is aimed at the individuals who work within international organizations, and would not be applicable in this context as the private nature of the institution makes it impossible for a member state to punish individual members of the institution.  The last method of accountability based on a model of delegation offered by Grant and Keohane is a model of supervisory accountability.  At this point I would like to withhold the discussion of accountability through supervision, though I will return to it in the pages that follow.   

Having considered delegation-based models of accountability suggested by Grant and Keohane I now turn to the participation-based models of accountability.  These too prove unsuccessful upon closer review in the context of the development of private international regulatory standards.  To begin, market accountability is not likely to be successful under the present circumstances.
  Moreover, peer competition and accountability are also unavailable in the context of international regulatory standards.  Initially, it is clear that competition based accountability is particularly ineffective in holding private SSB accountable because in most cases SSB, and the networks they are made up of, actively try to avoid competition.
  Moreover, a WTO endorsement of a particular SSB is likely to make competition between SSB impossible as it will put one organization in a privileged position.  

Moreover, public reputational accountability is also unlikely to be effective in the context of international regulatory standards.  Public reputational accountability applies in situations where “reputation, widely and publicly known, provides a mechanism for accountability.”
  This, however, does not apply in the regulatory context.  International regulatory bureaucracies, such as the UIA or the IASB, are not well known and therefore do not have public reputation as a major asset.  Finally, it is important to note that institutions can have different reputations with different constituencies.  Companies like Nike are concerned with their reputation in the eyes of consumers who purchase their products.  International regulatory institutions, such as the UIA or the IASC however, are concerned with their reputation among the technocrats.  This means that whatever effect reputational accountability does have, it would not be an effective tool at holding these institutions accountable to the public at large.

Lastly, there is the question of supervisory accountability.  Of the seven accountability mechanisms suggested by Grant and Keohane this shows the most promise in the realm of international standard-setting bodies.  For example, the WTO could refuse to recognize the work of a particular organization if it found the organization to be biased in its development of standards.  This, however, is doubtful.  The WTO is not in a position to evaluate the substantive work of SSB, be they private or intergovernmental as it is unlikely to be able to afford the expansive technical expertise doing so would require.  The WTO could however suggest a minimal procedural process that an SSB must follow in the development of these standards, as it has recently done in the case of the TBT agreement.
  However, if the costs of monitoring international standard-setting organizations were decreased, supervisory accountability might offer the best option of checking the discretion of these organizations.  Effective public participation by creating motivated effective monitors of these organizations can lower the costs of supervision making supervisory accountability possible.  Without it, however, supervisory accountability is unlikely to offer an effective solution to the legitimacy deficit currently faced by international standard-setting organizations.    

IV. Accountability at the Domestic Level
Nor is there accountability to the public at the level of domestic implementation. Domestically, private sector standard setters are held accountable through a carefully calibrated equilibrium of threat of government re-regulation, tort litigation, and marketplace competition.
  However, when the regulatory process is transferred into the international arena these methods of accountability cease being effective, as the information necessary to make these models work is difficult for stakeholders to attain.

The driving force of domestic accountability of self-regulatory regimes in the United States is the always present threat of government intervention and the nationalization of regulatory policy development.
  Afraid of government intervention, self-regulated industries are motivated to take account of competing interest and take the interest of a broadly dispersed public into account when regulatory standards are developed.
  This motivation, however, is substantially decreased when the regulatory process is transplanted into the international arena.  Initially, the threat of government intervention assumes the ability of injured shareholders to make a compelling case to the legislature that the interests of the self-regulated constituency are being given preference over the public interest at large.  This, however, is highly unlikely when the standards are developed intentionally.  Not only is some international standard development work done behind closed doors or through informal networks, even when the meetings are open public interest stakeholders may lack the resources needed to attend.
   

A second reason why the state is unlikely to interfere with the international regulatory process is the economic consequences of doing so.  Any attempt to set aside international standards in favor of tougher domestic ones is likely to have an impact on the international market, potentially causing foreign producers to be disadvantaged.  If this should happen, it is likely that the state might find its own exports targeted in retaliation.
  While a state may be motivated to risk retaliation in particularly politically salient case like Enron, the threshold for government intervention is likely to be substantially higher when economic consequences are involved.  

Moreover, a state or local government attempt to intervene in the international standard setting arena may be seen as an interference with the foreign affairs power of the federal government. In the United States, the Supreme Court has ruled that the power over foreign affairs is exclusively reserved to the federal government.
  A state’s invalidation of an international standard which causes the United States to be in violation of the GATS agreement, is likely to be deemed an infringement by the state on the exclusive foreign affairs power.
  

Furthermore, state intervention into the international regulatory arena may be found to be in violation of the constitution even without the invocation of the relatively rare dormant foreign affairs power.  Rather, the Court can, as it has shown a preference to do recently, invalidate such state action on the ground of it being pre-empted by a federal policy of foreign affairs.
  

Similarly, the efficacy of litigation in tort against service provides, a traditional way of holding suppliers accountable, is substantially reduced when the development of regulatory risk evaluation policy is taken into the international arena.  For several reasons international standards will often be less protective of stakeholders than those adopted by private standard-setting actors domestically. First, international standards are a product of compromise,
 and it is probable that the compromise level of protection agreed upon will be less than that which would have been adopted domestically.  Second, domestic private standard-setting actors will be amenable to such changes, as they are likely to feel less restrained by the prospect of government intervention into the regulatory arena when they are acting internationally.
  

As mentioned above, courts are unlikely to second guess technical standards created by experts, particularly in the absence of evidence of obvious bad faith
 and instead look to due process to see that stakeholders have been able to participate in the regulatory development process.
  Internationally, however, such participation may be impossible. Provisions such as those of the IASB are likely to satisfy the Court’s requirements, even if the participation they provide for is illusory.
  In the meantime, evidence that a service (or goods) provider complied with the international regulatory safety standard is likely to make a substantial impression on the jury, making recovery difficult, if not unlikely.  Additionally, a state courts refusal to give deference to international standards, especially when it gives deference to domestic standards, may well face a similar constitutional difficult than is presented by a state’s regulatory intervention disfavoring such a standard.
  

Nor is the marketplace a good candidate to ensure accountability of international SSB. While market based accountability is sometimes possible,
 it is unlikely to be effective in the context of international standard setting activity in the service sector.
  Initially, service providers are not susceptible to shareholder accountability as they are usually provided by limited liability partnerships and do not have a corporate form. 

Nor are the more traditional market based accountability approaches likely to be very effective.  Market accountability presumes market competition – the ability of shareholders to switch from one service provider to another as a way of punishing low performing providers.  This, however, may not be possible in the service sector context.  Because final consumers of the service tend to be several market steps away from the service providers they are poor candidates to hold the service provider accountable, particularly if the defects of the service are not immediately apparent.
  For example, in the accountancy sector the final users of services are often have little leverage with which to force corporations paying for accounting services to adopt one form of accounting over another. Moreover, users face a substantial collective action problem making collective action difficult.  Unlike the forestry sector, increased social responsibility was driven by retailers who wanted to appease consumers. 
  In accounting, however, consumers do not purchase the information they receive and therefore have a difficult time leveraging their market power.  Moreover, the defect may be so hidden that even sophisticated consumers of the information are unable to detect it.
  Similarly, in the architecture sector, those who suffer from inadequate regulatory protection are not the same actors who purchase architecture services and are therefore unlikely to be able to influence market decisions. Moreover, due to the long periods of time necessary for building defects to become known, the service supplier need not be concerned about the damage done since the negative reputation, which is critical to market pressure, may not develop for decades.
  Additionally, in the accounting sector at least market incentives may actually hurt public interests as managers will be driven to succeed in the short term without regard to long term company health.
  Lastly, market accountability is unlikely to work unless a competing regulatory standard emerges, which is unlikely to happen once one institutional actor is endorsed by the WTO.
 
Overall, it seems unlikely that public interest shareholders would be able to hold standard setters accountable at the domestic level.   

V. Public Participation: What Does it Do, and How Can It Be Done

For reasons of space I can not offer a detailed solution to the accountability deficit I describe above.  By way of conclusion, however, let me offer a few modest thoughts that may prove useful.  Effective public participation in the work of private international SSBs in the area of services may have the potential of reducing the accountability deficit.  Allowing public interest shareholders to participate in the regulatory process will empower them to act as a third party monitor that can make other forms of accountability discussed above possible including supervisory accountability.
  A further instrumental advantage of public participation is that when structured well public participation has the ability of informing the SSB of issues they would otherwise be unaware, thereby improving its quality of its work.
  While public participation will not be able to fully resolve the accountability deficit, indeed, administrative law can rarely do that, public participation may offer a net increase in the accountability of private international SSB’s to the public.
 

Such public participation guarantees can be introduced through a WTO imposed code of conduct,
 or through the refusal of the WTO AB to recognize the work of private SSBs that fail to provide for adequate due process procedures.
 

Additionally, several public interest organizations indicated that public participation alone will not produce accountability as long as international SSB are privately funded through voluntary donations the organization will be beholden to those who provide its funds.
 A possible way to ameliorate these concerns is to provide an alternative source of funding for standard setting activities, or to change the nature of the funding for such efforts from voluntary to mandatory as was done by the SEC with regards to the FASB in the aftermath of the accounting scandals at Enron and World Com.  
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