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A. ISO – A Waking Giant

Since its establishment in 1947, the International Organization for Standardization (ISO) has published over 15,000 international standards.
 Many of these standards affect our life on a daily basis, directly or indirectly, for example, as consumers, users or traders, usually without even being aware of it. While some ISO standards are technical in nature, such as those standardizing the dimensions of freight containers or the size of banking cards, others clearly reflect a political choice between competing interests and may have far-reaching distributional consequences. 
Quite surprisingly, these international standards are developed by a transnational organization, characterized as private, according to some, or as hybrid public-private, according to others. ISO’s members are not states, but national standardization bodies (NSBs), whose identity and composition vary from one country to another, ranging from private entities, usually industry associations, to governmental bodies. This private, or partially-private, nature of ISO obviously raises serious concerns regarding its accountability and the legitimacy of its standards, for example: Who is ISO accountable to in the development of standards of broad application? Who participates in the development of ISO standards and who is affected by them? And which procedures are followed in the development of ISO standards? 
Such concerns are exacerbated by several trends in ISO standardization, particularly of the past two decades. First, globalization and the expansion of international trade have dramatically increased the demand for internationally acceptable standards that would remove non-tariff barriers to trade in the form of domestic standards or regulation. This, in turn, has led to an increase in the volume of ISO standards. To give just one example, in the year of 2005 only, ISO published 1,240 standards and standard-type documents, with more than additional 4,000 items in various stages of work appearing in the programs of work of ISO’s technical committees.
 A second noticeable trend is the transformation in the subject-matter and character of ISO standards. While in the past ISO developed primarily technical product-related standards, its current scope of work has expanded to cover also other, non-technical, types of product-related standards, service-related standards (e.g., standards for complaint handling), standards for quality management and quality assurance (known as ISO 9000 standards, including guidelines for the implementation of quality management in the education sector), standards for environmental management (known as ISO 14000 standards, among them the recently published standard on greenhouse gases), information technology (IT) standards, standards for services related to management of drinking water, standards for personal financial planning, and, very recently, even standards for social responsibility of public and private organizations. Moreover, after initially focusing on ex post harmonization of existing national practices and standards, ISO has moved to develop standards from scratch,
 and in certain subject-areas, particularly IT, standards are developed ex ante, as an integral part of the design of new technologies.
 Third, the introduction of new areas of ISO standardization has been accompanied by a change also in the identity of those affected by the standards, and, as a result, have interest in the development process of standards. While in the past it was principally the industry sector that had interest in ISO standards, today these standards are of interest to further stakeholder groups, such as consumers, users, governments, environmentalists, civil-society NGOs and the general public.
In parallel with the above changes, constant erosion in the traditional voluntary character of ISO standards is conspicuous. While in the past the adoption of ISO standards was at the discretion of the state (or its respective NSB), such standards are often far from being entirely voluntary today. Market demands – of consumers, governments (as buyers), financiers, and insures – often make ISO standards de facto binding.
 The often heavy reliance of domestic regulation on ISO standards and their use as benchmarks for reasonable conduct in criminal and civil proceedings occasionally make them de jure binding as well.
 This has culminated in the (implicit) endorsement of ISO standards by the World Trade Organization (WTO) member states in the Agreement on Technical Barriers to Trade (TBT).
 By obliging states to use “international standards” (and even draft international standards whose “completion is imminent”) – the vast majority of ISO standards falling within the ambit of this term – “as a basis” for their technical regulation and national standards related to products or their processes and production methods (PPMs),
 the TBT Agreement further has “hardened” ISO standards.
 Moreover, even when ISO standards are not binding, they may nonetheless impact domestic and international regulation given the use that powerful industry stakeholders might make of them in order to hinder such forms of regulation, that usually set more rigorous requirements, for example in the area of environmental protection.
 
To conclude, ISO is a waking giant. It produces a larger volume than ever of international standards, that cover more subject-areas and affect a wider rage of stakeholders. The standardization process takes the form of rule-making, as involving balancing between competing interests of stakeholders and making political choices. The products of this process, namely ISO standards, thus appear to be of regulatory nature. Issues which were formerly the subject of national regulation or national standards are now the subject of ISO regulation, through ISO standards. Moreover, this ISO regulation is binding to a greater extent than before. 
B. Research Questions, Arguments and Contribution
This paper first seeks to explore the accountability of ISO standardization and the legitimacy of ISO standards. However, this task is challenged by the absence of a commonly-agreed understanding of the concepts of “accountability” and “legitimacy” in the context of transnational private or hybrid public-private rule-making. To circumvent this challenge, the paper follows in other global administrative law (GAL) scholars’ footsteps by looking at ISO standardization processes through the lenses of domestic administrative law.
 In other words, the paper seeks to identify principles, mechanisms and practices that resemble, in their form or function, those of domestic administrative law, primarily such that enhance participation and transparency and that allow for review of administrative decisions.
 This paper thus hopes to contribute to the emerging research of GAL by enriching it with a case-study that has not been thoroughly explored from a GAL perspective thus far. The features of ISO mentioned above – its global private / hybrid public-private nature, together with its regulatory functions and the consequence of its standards – make it a particularly interesting subject for GAL research. 
In addition, this paper also hopes to contribute to the positive political theory of GAL, by drawing some initial conclusions with respect to the factors that enhance, or impede, the evolution of administrative law-type principles, mechanisms and practices. If indeed we find the development of GAL desirable, then understanding the conditions that encourage such development is essential to the institutional design of global administrative bodies.
 ISO is an opportune case-study in this regard, as it exists over time and its procedures have undergone changes along the years, arguably resulting from both endogenous and exogenous factors.
Recent scholarship that has endeavored to explain the evolution of GAL seems to be informed by the theories explaining the evolution of domestic administrative law, particularly agency theories.
 Such scholarship either focuses on case-studies involving delegation of some kind of legislative discretion,
 or on situations of principal-agent relationship that implicitly assume such delegation.
 As a corollary, administrative law mechanisms are perceived as mechanisms of control, primarily aimed at constraining and monitoring the exercise of discretion by an agent delegated with authority. However, the diversity of global administrative bodies calls for richer explanations. As the ISO case demonstrates, GAL norms and mechanisms could develop even in the absence of a clear case of delegation. For example, agency theories fail to explain the administrative law mechanisms that ISO applies to the standardization work in its own technical committees even in the absence of an external principal. Moreover, GAL mechanisms could serve a variety of purposes rather than just constraining the exercise of discretion. For example, ISO’s administrative law mechanisms seem to promote the reliability and legitimacy of ISO standardization, thus enhancing the acceptance of ISO standards. 
This paper initially observes several factors that arguably enhance the development of administrative law principles, mechanisms and practices in ISO, and possibly in other global administrative bodies as well. Although they do not all derive from one single theory about the evolution of GAL, common to all is the perception of ISO as a political actor, somewhat distinct from the NSBs comprising it. As such, ISO has a strong survival instinct, bringing it to exert efforts in order to remain viable and relevant.


One reason that could explain ISO’s adoption of administrative law principles, mechanisms and practices is the desire that its standards – whose adoption is voluntary (at least within the ISO regime) – enjoy wide acceptance and, as a consequence, greater effectiveness.
 Otherwise, if ISO standards are not widely adopted (by governments, NSBs and the market), they might become irrelevant, and stakeholders, in turn, will have no incentive to participate in future standardization work in ISO. This might be a death warrant to ISO, whose professional viability relies on the voluntary participation of interested stakeholders (mainly experts from the industry sector) in its technical committees, and whose financial viability relies, inter alia, on selling standards. Adoption of administrative law principles, mechanisms and practices may contribute to the adoption of ISO standards in at least three ways. First, they rationalize the standardization process, or at least create the appearance of rationality. In the eyes of industry, the principal consumer of standards, standards that are developed through clear and rational procedures may be perceived as being of better technical quality and thus more effective. Second, and even more important, enhancing procedural legitimacy, especially through wide stakeholder participation, is a good way of enhancing the legitimacy of the standards themselves, particularly in the eyes of civil society. Civil society’s opinion on standards matters to governments and to NSBs when considering whether to adopt a particular ISO standard in domestic regulation or as a national standard, respectively. But it is also important to industry, as certain standards – particularly such that have clear policy implications, such as environmental standards, the motivation to the adoption of which is satisfying demands by civil society in the first place – are rendered ineffective if rejected by civil society. Finally, as far as participation mechanisms are concerned, stakeholders that participate in the standardization process (and have a sense of fairness) are more committed to its outcomes.

Another factor that arguably explains the existence, or absence, of administrative law mechanisms is the standardization market in which ISO operates. While in many fields ISO enjoys exclusiveness, being the sole transnational standard-setting body, in others ISO is arguably in competition with other standard-setting bodies. This, in turn, might lead to a dynamic of race-to-the-bottom or race-to-the-top (in the sense of “less”/”more” administrative law norms and mechanisms, respectively), depending on the features of the specific standardization market. For example, in a standardization market where fair procedures with wide participation may provide ISO with a comparative advantage vis-à-vis other standard-setting actors, ISO will strive to implement such procedures (e.g., in the market of corporate social responsibility (CSR) standards, where ISO standards are competing with other forms of standardization, such as corporate self-regulation). However, in a market where lengthy standardization procedures – indeed, due process and wide participation take time – might render ISO standards irrelevant, ISO will strive to adopt more streamlined and expeditious procedures, usually at the expense of consensus and transparency (e.g., in IT standardization, where ISO is bound to compete with very effective industry consortia, whose standards are often recognized as de facto international standards). One caveat should be made, though. It is not always simple to isolate the variable that affects ISO procedures from other interrelated variables. For example, a question arises whether it is the competitive standardization environment in which ISO operates that directs its choice of procedures, or is it the subject-matter of standardization or the presence/absence of civil society-NGOs, whose approval is often essential to the success of standards. Further research is required on this point, and the observations in this paper are preliminary only.

A third factor that possibly affects the evolution of administrative law principles, mechanisms and practices in global administrative bodies is the public endorsement of their regulation by inter-governmental organizations (in the ISO case, the WTO’s (implicit) endorsement of ISO standards through the TBT Agreement). Arguably, standardization bodies, whose standards are usually voluntary, are very much empowered by such endorsement and have an interest to preserve it. To do that, they are expected to augment their administrative law mechanisms and practices, as a result of inter-institutional pressures from the direction of the endorsing organization,
 in order to satisfy the public law-concerns of states members of the endorsing organization, or due to the “public exposure” associated with the endorsement, which in turn creates public pressure or a “sense of obligation” to enhance procedural legitimacy and accountability. In addition, the upgrade in the status of standards brought about by their public endorsement is expected to increase states’ interest in the standardization process and give them an incentive to demand to have voice in it. Further research is required to ascertain the influence of other WTO instruments (particularly the General Agreement on Trade in Services (GATS)) on ISO standards and standardization.

The above factors are not intended to constitute an exhaustive list of factors that affect the evolution of administrative law principles, mechanisms and mechanisms. Other factors, such as sociological explanations regarding the domestic administrative law traditions (particularly in the area of standardization) of ISO personnel and members, may also play a role. Another factor that should be tested is the influence of national and international regulatory arrangements, particularly in the area of anti-trust. Furthermore, in some cases the development of administrative law norms and mechanisms could be explained by a combination of the above factors. For example, in the case of Social Responsibility (SR) standardization, both competition with other standardization fora and the desire to enhance the acceptance of future standards (through satisfying civil society’s demands), seem to come into play. 


The paper proceeds as follows. Section II generally presents ISO and its standardization process. Acknowledging the importance of stakeholder participation for any accountable rule-making process, including transnational regulation, the following two Sections evaluate the participation in ISO standardization of both national sectoral stakeholders (Section III) and developing countries (Section IV). The discussion of developing country participation provides an opportunity to examine the influence of the TBT Agreement on ISO standardization process in this regard. Section VI explores innovations in ISO standardization processes, particularly in the area of IT. This opens a window to discuss the impact of competition in the standardization market on ISO’s procedures. 
VII. ISO and its Standardization Process at a Glance
A. Objectives and Organizational Character
ISO was formally established in February 1947, the result of a conference of representatives of 25 NSBs.
 Its objectives are to “promote the development of standardization and related activities in the world”, with a view to “facilitating international exchange of goods and services and to developing cooperation in the spheres of intellectual, scientific, technological and economic activity”.
 The primary means available to ISO to promote these objectives are the harmonization of standards and the development of international standards.

When it comes to ISO, the legalistic impulse to classify a given body into familiar and well-established institutional categories – public/private, inter-governmental/non-governmental – is encountered with difficulties. On the one hand, ISO has a private, non-governmental character. Its members are not governments but NSBs, whose identify and composition are determined by the respective originating countries. Many of the NSBs member in ISO are private entities (e.g., standards associations established by industry), or are comprised of both governmental and private stakeholders.
 On the other hand, only one NSB in each country, which is the “most broadly representative of standardization” in the country,
 may be admitted to ISO. Also, as a matter of fact, the vast majority of ISO members (over 70%) are NSBs of governmental nature, either governmental departments or autonomous governmental bodies. This confers upon ISO a somewhat inter-governmental quality. 

There are currently 156 members in ISO, divided into three categories. The first and foremost is the category of Member Bodies (MBs) (currently counting 100 NSBs). MBs retain full voting rights and may take an active part in all ISO activities. Two other categories of ISO members, Correspondent Members and Subscriber Members, are intended for countries without developed national standards infrastructure or countries with very small economies. Such members, coming mainly from developing countries, have no voting rights and cannot take an active part in the technical and policy development work.

B. Structure

ISO, whose seat is in Geneva,  is comprised of several organs – a General Assembly (GA), a Council, a Technical Management Board (TMB), technical committees, and a Central Secretariat – and several Officers of the Organization – a President, two Vice-Presidents, a Treasurer, and a Secretary General (see figure 1).
 Mentioned below are only those most relevant to the ISO standardization process.

The hub of ISO’s standardization work is the technical committees, a general name for hundreds of Technical Committees (TCs), Sub-committees (SCs) and Working Groups (WGs).
 Participation in the work of the technical committees is open to all MBs, as full members (P-members, having an obligation to vote on all issues and documents submitted for voting and to participate in meetings) or as observers (O-members, having a right to submit comments and attend meetings but not to vote), subject to the choice of each MB, according to its national interests.
 MB representatives to the technical committees are either NSB officials or experts appointed by the NSB (principally coming from the industry and business sectors, but also from other sectors, such as consumer groups and governmental agencies), or both. Chairpersonships and secretariats of TCs/SCs are allocated to specific MBs, and, again, may be staffed by either NSB officials or other stakeholders appointed by it.


The overall management of the technical committees is vested in the TMB.
 In this capacity, the TBM is responsible for various policy and organizational aspects of the technical work (e.g., setting the procedures for the standardization process and the establishment of new TCs), and for the coordination and monitoring of technical committees’ activities (e.g., approval of programs of work of TCs and allocation of priorities).
 The TMB is chaired by the Vice-President for Technical Management and consists of twelve members.
 Most of TMB members are MBs coming from countries with large economies that show a high degree of involvement in ISO’s standardization work, five of which could be considered as “permanent members”, as they do not rotate (the MBs from the United States, Germany, United Kingdom, France and Japan).

Figure 1: ISO Organizational Structure







C. Financing


ISO’s chief source of revenue is the membership dues collected from its members, determined based on the respective country’s Gross National Income and trade figures.
 However, these revenues finance the operations of ISO Central Secretariat only. The cost of the rest of ISO’s operations, namely the standardization work itself, is directly borne by the MBs and by stakeholders (mainly the industry and business sector).
 The former usually finance the management of specific standardization projects by providing chairpersonship and secretariatship services. The latter subsidize the technical work by furnishing and funding “experts” who participate in the technical work (either their employees or experts hired for this purpose).

D. ISO Standardization Process – the “Normal” Procedure
Along the years, with the expansion in ISO’s scope and transformations in market requirements, ISO has developed several formal tracks for the development of standards. Described here is the “normal” procedure, which is the default standardization track (see also figure 2). The development of ISO standards is generally market-driven, and usually originates in the needs expressed by the industry sector (e.g., a manufacturer wishing to have the features of a particular product or its production processes recognized as an ISO standard in order to raise its ability to compete in global markets). To launch an ISO standardization process, such needs must be communicated to, and embraced by, the respective MB (which considers the interests of other industry actors and of other stakeholders in the domestic market, such as consumers), or an appropriate ISO organ. Once this is achieved, the “normal” standardization process is advanced in six stages.

The Proposal Stage is aimed at confirming the necessity of the proposed standard before launching the standardization work. Proposals are reviewed by the relevant TC/SC and may be approved by a simple majority, on condition that at least five TC/SC P-members undertake to participate actively in the development of the standard, by nominating technical experts and commenting on working drafts. The next Preparatory Stage is dominated by “experts” assigned to WGs by interested MBs in order specify the technical scope of the future standards. Once the experts reach an agreement, the working draft is transferred back to the TC/SC in order to obtain comments from the MBs and build consensus around a draft standard. Consensus is obtained when “general agreement” among the P-members of the TC/SC is reached, “characterized by the absence of sustained opposition to substantial issues” (i.e., no need for unanimity), or, in case of doubt, when two-thirds of the P-members vote affirmatively. The Committee Stage then ends and the draft standard is circulated in two rounds among all ISO MBs for comment and approval. The standard is approved if two-thirds of the P-members are in favor and not more than one-quarter of the total number of votes cast are negative (abstentions and negative votes that are not accompanied by technical reasons are excluded when votes are counted). At the conclusion of the Enquiry and Approval Stages, the standard is published as an international standard.
All ISO standards are reviewed at least every five years, to decide whether they should be confirmed, revised/amended, or withdrawn. The purpose of this review mechanism is not only to ensure that standards remain state-of-the-art, but also to ascertain that they reflect a consensus among MBs given possible changes in their interests.
 Hence, the periodic review mechanism potentially promotes participation on a dynamic and continuous basis, as MBs are given repeated opportunities to participate in the design of the standard and affect its content according to their evolving interests.
Also noteworthy is the appeals mechanism. MBs have a “right of appeal” on decisions of a SC (to the parent TC), a TC (to the TMB), or the TMB (to the Council), within three months of the decision in question. The cause of such appeals may be a violation of ISO Statutes, Rules of Procedure or Directives, or if the decision is “not in the best interests of international trade and commerce, or such public factors as safety, health or environment”. However, appeals against decisions on normative standardization




documents may be made only if “questions of principle” are involved, or when the content of the document “may be detrimental to the reputation of ISO”.

Having presented the institutional features of ISO and the basics of its standardization process, the following sections seek to investigate the accountability of this process. One of the principal cornerstones of any accountable rule-making process is the participation of all relevant stakeholders. Understanding the extent to which relevant stakeholders are afforded voice and representation is one of the principal cornerstones of any accountable rule-making process, and seems to be essential also to the assessment of the accountability and legitimacy of transnational standardization. In the context of transnational standardization two aspects of participation should be examined. First, the participation of stakeholders from various interested sectors, such as industry, consumers, and governments. Second, given the transnational nature of the standardization process, is the participation of stakeholders from various countries. These two aspects of participation will be at the focus of the next Section and the one that follows, respectively.
VIII. Stakeholder Participation in ISO Standardization Process

A. ISO’s Three-level Model to Ensure Participation and Build Up Consensus

National standardization processes are usually committed to ensuring wide participation of all stakeholders in the standardization process. With the gradual shift of standardization endeavors from the national level to the transnational level, concerns arise that the standardization process will not take into account the views of all interested parties, making the transnational standardization body less accountable and its international standards less responsive. Such concerns are aggravated when taking into consideration that the move to the transnational level a priori “dilutes” the relative influence of national interests, as the range of participants increases, including stakeholders from other states as well. It is thus interesting to explore whether, and to what extent, national stakeholders are afforded voice and representation at the transnational level of ISO standardization.


Wide participation of all interested stakeholders is a core principle of ISO standardization. It is directly derived from the consensus principle – one of the two hallmarks of institutional standardization (the principle of voluntarism being the other one) – that defines the substance of standards and guides their development process. Standards are those documents that are established by consensus, 
 defined as:
 [G]eneral agreement, characterized by the absence of sustained opposition to substantial issues by any important part of the concerned interests and by a process that involves seeking to take into account the views of all parties concerned and to reconcile any conflicting arguments…
 (emphasis added).

How, then, does ISO ensure that the “views of all parties concerned” are taken into account? ISO seems to introduce a three-level model for the facilitation of participation and consensus building. Arguably, this model is aimed at gradually building consensus among wide audiences, for the purpose of advancing the wide acceptance and use – hence also the effectiveness – of ISO standards.
 According to this three-level model, at all stages of the standardization debates input from domestic stakeholders should be first aggregated at the national level by the respective MBs into a uniform “national position”, “taking into account all relevant interests”.
 This national position, in turn, is conveyed to the transnational level, where it is taken into account together with other national positions, until consensus is reached. MBs at this stage are responsible to advocate the position reflecting national consensus, and should take “appropriate measures to facilitate the participation of consumers and other affected parties from civil society, SMEs [small and medium-sized enterprises] and public authorities”.
 With the exception of stakeholders represented by liaison organizations, direct stakeholder participation (i.e., not through MBs’ delegations), is not permitted, and domestic stakeholders have to rely on the good mediation of their respective MB. Once the ISO standard has been approved, it is left for the national level to decide on its adoption (in governmental regulation or as a national standard) and implementation. As already observed above, the adoption of the TBT Agreement has narrowed the discretion that national governments and NSBs could actually exercise at this stage.
Engaging with various domestic stakeholders and taking their interests into account is thus primarily the responsibility of the MBs rather than of ISO’s.
 On its face, ISO’s accountability thus accumulatively stems from the accountability of its MBs, each MB being accountable to its national stakeholders. However, it is doubtful whether the three-level model indeed guarantees wide stakeholder participation. Traditionally, ISO has shown great deference to the MBs and has not monitored their conduct to ensure that indeed all interests are taken into account at the national level, nor has it interfered in MBs’ discretion to determine the composition of their delegations to technical committees.
 This raises serious concerns that national positions be captured by powerful stakeholders (usually from the business and industry sectors), to the detriment of less powerful stakeholders (e.g., consumers). In addition, since non-MB personnel are usually required to bear their own costs of participation in ISO standardization activity, it is much easier for transnational corporations, for example, to ensure their participation than for consumer associations. This, in turn, makes it difficult for the latter to form transnational coalitions with comparable national stakeholders from other countries, which could have empowered them and amplify their influence on the standardization process. Also, in the principal-agent relationships between domestic stakeholders (being multiple principals) and MBs’ representatives to ISO negotiations (being agents), collective action problems are likely to thwart effective monitoring by civil society-principals, as opposed to well-organized principals, such as industry associations. Delegates in MBs’ delegations are therefore generally expected to be more attentive to the interests of the latter, all the more so when they are employees or experts hired by corporations.

B. ISO’s Activist Approach in the Case of Social Responsibility (SR) Standardization

One crack in ISO’s general indifferent approach to MBs’ conduct to ensure wide stakeholder participation has been recently noticed in the context of the development of ISO 26000 on Social Responsibility (SR). ISO 26000 will be a standard aimed at providing organizations, private and public, with guidelines for social responsibility.
 The case of ISO 26000 is very revealing in light of several adjustments to ISO procedures that were applied to the standardization process. Among these adjustments is the guidance provided by the TMB to the MBs regarding stakeholder participation in the standardization process, both at the national and at the transnational levels.
  The TMB requires that representation in the standardization process be organized in six stakeholder categories: consumers, government, industry, labor, NGO, and “service, support, research and others”. Clear definitions of the individuals or organizations that may participate under each category of stakeholders are also provided. MBs are expected to ensure the participation of representatives from these stakeholder categories both at the transnational level, in their national delegations to the standardization process, and at the national level, in “national mirror committees” that will follow the standardization process and formulate the national position in critical stages.
The activist approach taken by the TMB in the case of social responsibility standardization is very recent and unprecedented so far. Among other things, it is probably a corollary of the contested nature of the subject-matter of the standardization process here, in particular those aspects of it dealing with corporate social responsibility (CSR). Issues such as corporate responsibility to environmentally harmful production processes or standards of fair labor are the cause for politically heated debates. Moreover, while in many other fields ISO enjoys exclusiveness, in the area of corporate social responsibility there is an abundance of activity, from industry self-regulation codes of good conduct to ILO international treaties. By seeking to standardize a subject-matter that occupies an important place on the radar screens of civil society, ISO risks harsh criticism that might undermine its legitimacy. It thus seems particularly important for ISO to take measures that would enhance the legitimacy and credibility of its processes.

C. Empowering Consumers
Consumers constitute a central, albeit relatively weak, interest-group in standardization. To enhance their participation in the standardization process, ISO has gradually taken steps to empower them by giving them voice at the transnational level, irrespective of their representation in MBs’ delegations. In ISO’s first years consumers were not regarded as a group with a special interest in the standardization process.
 However, as ISO began to develop standards for products and services with direct impact on consumers, consumers demanded that their needs be taken into account in ISO’s work.
 This eventually led to the establishment of the ISO Committee on Consumer Policy (COPOLCO) in 1977. 
COPOLCO serves as a policy forum, bringing consumer insight into ISO’s policy. Its main concern along the years has been to enhance consumer participation in the standardization work – both at the national and at the international levels, for example through the identification of areas of priority interest to consumers in ISO’s work and the promotion of consumer representation in the relevant technical committees accordingly (through national delegations or international consumer associations). COPOLCO also helps consumers to shape ISO’s standardization agenda to be responsive to their needs (rather than to the needs of the industry sector only, that has traditionally initiated new standards). For example, ISO’s standardization work on tourism and financial services has been initiated by COPOLCO.  
Nonetheless, standardization experts feel that COPOLCO’s initiatives are sometimes impeded by ISO staff when not corresponding to industry’s interests. In addition, despite COPOLCO’s efforts, consumers are still under-represented in ISO’s standardization work. This has been the source for criticism against ISO,
 and has brought on calls to allow direct consumer participation in ISO.
 In the face of this criticism, a COPOLCO WG is currently considering ways to enhance consumer participation, inter alia, through the establishment of funding mechanisms. Among the proposals that have been raised so far is the establishment of a COPOLCO Funds-in-Trust, whereby consumers and other public interest representatives could receive funding to participate in the standardization work.
 Similar mechanisms are also investigated by the WG on Social Responsibility.
D. Direct Civil Society-NGO Participation

As the scope of ISO standards expands to encompass additional subject-matters of public interest, other stakeholder groups, primarily civil society-NGOs, wish to participate in the standardization process. One avenue for them to do so, with varying degrees of effectiveness, is through their respective MBs. Another avenue, sometime more effective, is through direct participation in ISO technical committees as “liaison organizations”. The status of “liaison organization” is not specifically tailored for civil society-NGOs. It is intended to allow non-MB organizations with interest in a particular area of ISO’s standardization work – even if a business interest – to participate in the process (with no voting rights). Such organizations may range from other standard-developing bodies (SDOs), to professional associations and industrial consortia, to civil society-NGOs, the apparent underpinning rationale being to enhance the legitimacy of ISO standards and thus to promote their wide acceptance.
However, NGOs have argued that the status of “liaison organizations” was not sufficient to provide them with a fair opportunity to effective participation. The lack of financial and human resources, together with the fact that NGOs, as opposed to MBs, could not exercise the right to appeal against TC/SC decisions, were particularly mentioned as factors impeding effective NGO participation. These arguments have grown particularly strong in the context of the development of ISO 14000 standards. Apparently, it is the subject-matter of this standardization endeavor, the environment, with its broad policy implications and its being particularly abounded with NGO activity, that made ISO 14000 standardization especially susceptible to NGOs’ criticism. 

NGO criticism has not remained unattended. Probably, the leadership of ISO/TC 207, under the umbrella of which ISO 14000 standards are developed, has acknowledged the important role that NGO opinion plays in enhancing the credibility – and therefore also the adoption and effectiveness – of standards dealing with the environment (i.e., if standards are perceived in public opinion as means for corporate “green-washing”, companies will not adopt them in the first place). Indeed, NGOs, in advocating the importance of their participation in ISO 14000 standardization, have highlighted its essentiality for their support of the final standards and their role in shaping public opinion and governments’ positions.
 ISO/TC 207 established several committees, comprised of both MBs and NGOs, to examine ways to enhance NGO participation. Several measures have already been approved and currently undergo implementation, among them the establishment of attendance lists of participants in meetings of ISO/TC 207 and its subsidiary bodies, according to attendees’ organizational affiliations and type of stakeholder group.
 The lists are intended to facilitate tracking of stakeholder participation and to enhance transparency respecting the participants’ affiliations, to ensure that input from all stakeholders is obtained. Further recommended measures, such as the extension of the right of appeal to liaison organization and the establishment of a formal mechanism at the TC/SC level to seek formal backing of liaison organization, have not yet been approved.

NGOs, on their part, continue to carefully monitor ISO 14000 standardization process and work to ensure that ISO’s environmental standards serve the public interest. Two examples for this are the NGO Forum established by NGOs participating in ISO/TC 207
 and the International NGO Network on ISO (INNI), established by the Pacific Institute. The latter provides timely information on ISO activities to the NGOs and civil-society groups, so that they can shape public opinion and affect decision-makers.
 

IX. Developing Country Participation in ISO Standardization Process
A. Exclusion of Developing Countries
The previous Section examined the participation of national stakeholders in the standardization process, as it gradually relocates to the transnational level. However, the interests of a given interest-group in a particular country (e.g., companies from developed countries), may be different from the interests of a comparable interest-group in another country (e.g., companies from developing countries). It is therefore essential to ensure the participation not only of diverse sectors, but also of diverse sectors from various countries. Concerns arise that the interests of stakeholders from developed countries will be voiced-out louder than the interests of stakeholders from less developed countries. Does ISO deserve its name, derived from the Greek word isos, meaning “equal”?

NSBs from developing countries constitute approximately 75% of ISO membership.
 However, their actual participation in ISO policy-making and standardization decision-making is almost negligible. This situation of under-representation is a consequence of various characteristics of developing countries (e.g., lack of awareness of the importance of standards, together with lack of resources and expertise), but it is also enhanced by ISO’s structural features and procedural mechanisms. For example, at the policy level, the Council and TMB membership is largely determined by the countries’ financial strength and the degree of involvement in the standardization work. At the standardization level, the fact that participants in technical committees must bear their own costs of participation, and that holding technical committees’ leadership (i.e., chairpersons and secretariats) requires considerable resources, also has an exclusionary effect on MBs from developing countries. Indeed, in 2005 ten MBs performed the secretariat work of 80% of all ISO’s TCs/SCs/WGs.
 This means that MBs from developed countries enjoy greater opportunities to influence ISO standards, which might, in turn, lead to the development of standards that are disadvantageous to developing countries.  

B. The TBT Agreement and ISO Efforts to Reach Out to Developing Countries

In recent years, however, ISO has become much more active in its approach towards developing country participation. This change of approach seems to be highly influenced by the TBT Agreement and the WTO activity around it, although further research is required in order to better understand the dynamics of the WTO/TBT–ISO–developing countries relationship triangle. Nonetheless, it is obvious already at this stage that at least some of ISO’s initiatives are a direct corollary of the TBT Agreement and the WTO activity.

As already mentioned, the TBT Agreement has “hardened” ISO standards. This obviously confers greater weight on ISO and its standards in international trade, but at the same time might also be adversely affective particularly to developing countries, given their under-representation in ISO. The TBT Agreement drafters were not unaware of the special vulnerability of developing countries, and the Agreement calls upon WTO member states to take measures to facilitate the participation of developing countries in international standardization bodies.
 The challenges to developing country participation in ISO are also frequently discussed by the TBT Committee and addressed in its decisions. In 2000, the Committee even adopted a decision containing a set of principles with the aim to “improve the quality of international standards”.
 Inter alia, these principles specify that “[t]angible ways of facilitating developing countries' participation in international standards development should be sought”, so that developing countries “are not excluded de facto from the process”, and that international standards should be globally relevant, in the sense that they “should not give preference to the characteristics or requirements of specific countries or regions”.

In response to the TBT Committee principles, ISO published a “policy and principles statement” as well as “implementation guidance” on “Global Relevance of ISO Technical Work and Publications”. These documents highlight the importance of participation of all relevant ISO MBs, in particular from developing countries, as a major factor in supporting global relevance of ISO standards.
 Arguably, by aligning with the TBT Committee’s criteria for quality international standards, ISO hopes to preserve the endorsement of its standards by the TBT Agreement. 
Another noteworthy ISO initiative, albeit not explicitly a result of the TBT Agreement, is the implementation of “twinning arrangements” between MBs from developed countries and MBs from developing countries, with respect to the technical committees’ leadership and membership. These arrangements are intended to build capacity of developing countries and ensure that their preferences are heard even when unable to be physically present around the standardization table. 
X. ISO in the Global Market of Standardization
The two previous Sections focused on ISO’s “normal” standardization process, pointed at its administrative law principles, mechanisms and practices (with particular emphasis on stakeholder participation), and initially suggested possible factors that influenced their development. The present Section discusses the new standardization processes developed by ISO in recent years, arguably as a result of the competition that ISO is faced with form the direction of other standardization bodies or fora.

As already mentioned, in many fields of standardization, particularly technical ones, ISO enjoys exclusiveness at the transnational level. However, in some areas, ISO operates in a market of standardization, where several standardization bodies or fora develop potentially substitutive standards that compete with ISO standards. Such competing bodies and fora have emerged particularly in the past two decades, challenging ISO’s dominance either on a sectoral basis or on a geographical-regional basis. On a sectoral basis, ISO has been exposed to competition mainly from private industry-driven consortia that develop standards and technical specifications, primarily in areas of fast-moving technology like IT. Such standards often become de facto international standards in the market, despite the fact that they are developed by private fora and represent an agreement between industry actors only (rather than an ISO-type consensus among a broader range of stakeholders).
 At the geographical-regional level, ISO was particularly challenged by the significant expansion of the standardization activity of CEN, the European Committee for Standardization, in the late 1980s. After several decades in which the European Community relied on ISO standards in its efforts to promote harmonization within Europe, and European MBs and stakeholder groups were highly involved in ISO standardization, the European Community’s “New Approach” directives brought about a diversion of resources form ISO to CEN, rendering many of ISO’s technical committees paralyzed.
 Such alternative standardization fora set a hard challenge to ISO. Since they are less entangled than ISO with ensuring wide participation, consensus, and due process (either because of their private nature, or because their standardization process involves a smaller and more homogeneous group of participants, or both), they are able to standardize faster and with greater efficiency. How does ISO react to this challenge?

Being a political actor with a strong survival instinct, ISO strives to remain vital and relevant. One way of doing so is by simplifying its procedures, making them less timely and cumbersome. In IT standardization, for example, which is regulated by a designated set of directives (justified by the “pace of innovation” in the field of IT
) and takes place in a joint ISO-IEC technical committee (ISO/IEC JTC 1), the consensus requirement has been compromised and often a simple majority suffices. Furthermore, the number of rounds for the deliberation of, and voting on, draft standards has been narrowed down (e.g., the Enquiry Stage has been completely omitted in IT standardization). This way, the development of IT standards is faster than the development of “normal” ISO standards. The principles of consensus and wide participation, which are frequently celebrated as the source of strength of ISO standards, are conceived as weaknesses by the IT community, given their time-consuming nature and the fact that they may lead to compromised technical solutions.

Another way in which ISO has adapted its standardization procedures in response to the growing competition with alternative standardization fora is the adoption of expeditious procedures for “ISO washing” of standards or draft standards developed outside ISO. Namely, standards or draft standards that were developed by other standardization fora are adopted as ISO standards through “fast track” procedures, which are not limited to IT standardization but may apply to any type of standard. The exact procedures vary according to the identity of the proposer and the source of the existing standard or draft standard. For example, standards proposed and developed by an “international standardization body” recognized by ISO Council are transferred directly to the Approval Stage, while standards from other sources are submitted to the Enquiry Stage first.
 ISO has also entered into agreements on technical cooperation with regional standardization bodies, such as the Vienna Agreement with CEN, which set procedures for the speedy adoption by one body of standards developed by the other body. 

To deal with industry-driven consortia, ISO has also opened its doors, to some extent, to the participation of private actors. One example are the relatively recent additions of new categories of “liaison organizations” (Category C liaison organizations in the “normal” procedure and Category D liaison organizations in the IT standardization procedure), which allow consortia groups to nominate experts to participate in ISO WGs.
 Another example, in IT standardization, is the Publicly Available Specification (PAS) Transposition Process that is intended to attract consortia to submit their technical specifications to ISO for their expeditious approval as ISO standards.
 This process is open to any company, consortium or other body that has been recognized by JTC 1 as a “PAS submitter”.
 Such a PAS submitter may submit its technical specifications directly to the Approval Stage for vote as draft international standards (DIS).
 In addition, ISO also allows access of private actors into its IT standardization process through the conclusion of “cooperative working agreements” with consortia, which divided the standardization labor between JTC 1’s SCs and consortia with similar interest.
The rise of alternative standardization fora has also brought ISO to develop and publish normative and informative documents other than international standards.
 These documents are usually interim technical specifications, published at different stages of the standardization process, that enjoy reduced levels of transparency and consensus compared to ISO standards. Their publication notwithstanding is aimed at catering market needs, especially in areas of fast-moving technologies. For example, a Technical Specification (TS) is an interim technical specification that reflects consensus at the TC/SC level. TSs may be proposed when a standard is still under development or when an agreement on the publication of a proposed standard is anticipated but is not immediate, and there is an urgent market need for guidance on how standards in a particular field should be used. TSs may be published also when the TC/SC have already decided to produce a standard but the required support cannot be obtained for a final draft international standard to pass the Approval Stage, or in case of doubt concerning consensus. A two-third majority of the TC/SC P-members may decide in these circumstances to publish the document in the form of a TS.

To conclude, it could be generally observed that, in response to the competition that ISO has been exposed to from alternative standardization fora, it has decreased the “amount” of administrative law-type mechanisms (e.g., there are fewer opportunities to discuss and comment on draft documents, there is far less emphasis on wide stakeholder participation, and the principle of consensus has been eroded). From an ISO standpoint, the above procedural adaptations enable the organization to remain relevant and viable. Had not these procedures been adopted, ISO standards, particularly in the IT area, would have risked becoming ineffective, and as a result ISO might have faced difficulties in convincing companies to invest the resources involved in participating in ISO technical work. 

Without arguing at this stage that “less” administrative law-type mechanisms is necessarily worse, it is worthwhile pointing at several potential drawbacks of those procedural adaptations. For example, the PAS Transposition Process mentioned above, actually allows a single company to dominate an ISO standard, as this company both designs the standard in the first place and maintains control over its future direction.
 Another potential difficulty arises from the observed erosion in the principles of consensus and wide stakeholder participation, despite the essential role that users, for example, should play in the standardization process.

However, in tandem with the gradual erosion in the fundamental principles of institutional standardization, ISO tries to ensure that at least a minimum level of these principles is respected. For example, to ameliorate the concerns surrounding the PAS Transposition Process, JTC 1 Directives prescribe that organizations could be recognized as “PAS Submitters” only if they use “reasonable processes for achieving broad consensus among many parties”, and “demonstrate the openness and non-discrimination of the process which is used to establish consensus, and… declare any ongoing commercial interest…”.
 In addition, full transparency of the PAS Transposition process is highlighted, and JTC 1 is obliged to publish the current status of any proposal on its web-site.
 Similarly, recognition of organizations as Category D liaison organizations is also conditioned upon these bodies embodying somewhat public features, namely being “multinational (in their objectives and standards development activities) with individual, company or country membership” and having “a sufficient degree of representativity within a defined area of competence within a sector or sub-sector of a relevant technical or industrial field”.


The discussion so far has demonstrated how the challenge of competition has brought ISO to reduce the “amount” of administrative law-type mechanisms in its standardization procedures. However, as already indicated, a competitive environment of standardization does not necessarily lead to a dynamic of race-to-the-bottom. As the case of social responsibility standardization demonstrates, in some cases fair procedures and wide participation may provide ISO with a comparative advantage over other standard-setting bodies, thus potentially creating a dynamic of a race-to-the-top.
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