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ABSTRACT

This article examines the democratic potentials that we might have through the
use of mechanisms of public participation inside independent regulatory agencies
in Brazil after the state reform in the Nineties. The background of the analysis is
the clientelist and authoritarian tradition of the Brazilian regulatory state and the
dynamics of policy-making processes inside Executive and L egislative powers.

The regulatory agencies were conceived as a new institutional design of the state
to regulate markets. Policy-making in Brazil is no longer only in the hands of the
President and his ministries, but also inside independent regulatory agencies. This
could be understood as a lack of legitimacy. It could be seen as a constitutional
law problem, concerning mainly the classical doctrine of separation of powers. It
aso could be argued that it increases the risk of GaptureOof the regulator by the
strongest interest groups. But introduction of new mechanism of public
participation to control the regulatory decision-making inside state agencies might
deepen positive accountability effects over the definition of public policies. The
article discusses these questions from a deliberative democracy theoretical
perspective.

KEYWORDS: accountability; administrative law; state reform; independent
regulatory agencies; Brazilian regulatory state; separation of powers; deliberative
democracy; capture theory; clientelism; theories of regulation; theories of
democracy.

1. INTRODUCTION

In this article | will describe the regulatory reform tha took place in Brazil in
the Ningies and | will establish the theoretical bases to a reflection about the
legitimacy of the decison-making processes of indegpendent regulatory agendes in
Brazil (in the exercise of nomative, adjudicative, and executive administrative
fundiong, bearing in mind the mechanisms of public participation of public services
users, conumers and investors in the nomative decision-making process or in the
solution of controversies abouttherendeaing of services.

The gened hypohesis of my work is tha the new mechanisms of public
paticipaion ingde regulatory agendes in Brazil are new vertical accoun@ability
mechanisms (beyond the electoral process) capable of degpening the democratization
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process of the Brazilian state bureaucracy as well as the Brazilian legd and political
systems.'

In Brazil, to sugain this hypothesis it seems to be necessary to answer to the
following questions How does the decison-making process inside recently created
regulatory agendes work? And to wha extent have the kinds of public participaion
and control proved to be effective? Are the princples on which the modd of the
regulatory agendesin Brazil is based, that isto say, indgpendence in decision-making
and mechanisms of accountbility throughpublic paticipaion, actudly being putinto
practice? Has the inditutiond design of the regulatory agendes according to these
princples alowed the democratization of the process of definition of public policies?

| do notintend to exhaud the anawers to these questionsin the present work. 1t
is a preliminary work for further reflection about the degree of legitimacy of the
exercise of nomative and adjudicative fundions of these indgpendent bureaucracies
in Brazil."

The present article will bedivided into three pats.

In thefirst part (items 2 and 3) | will present the main characteristics of the
reform of the Brazilian State in the Nineties conaerning the introdudion of the modd
of independent regulatory agendesin the Brazilian legd and political systems.

In the second part (item 4), | will sSituate the relationship between efficiency
and legitimacy in the context of econormic reguation as formulated in the North
American debate, especialy in thereading of the critics of economic regulation of the
Chicago School". In this part, | will first try to show the concept of democracy which
lies behind these theories, starting from the recondruction of a description of the
theories of democracy proposd by the German philosophe, JYigen Habermas.
Secondly, | will focus on the same tenson between efficiency and legitimacy within
the debae itself on theories of democracy, as formulated by Habermas in two specific
pieces of work", pointing out the importance of procedura mechanisms of pubiic
paticipationin thelegitimization of the nomeative process.

Findly, in thethird part (items5 and 6), | will describe the mechanisms of
accountbility (horizontal and vertical) which exist in the nomative framework
established for the regulation of one sector of the Brazilian economy b the
telecommunications sector’ Dand | will present empirical data concerning the use of
the mechanisms of public participaion (public hearingsand public consultationg by
interest groups in the déinition of telecommunications regulations (item 5) and
coming to some preliminay condusions (item 6) about the effectiveness of these
mechanisms, given the theoretical approach discussed in the second pat of this
article.

The theoretical pat of this article has the purpose of demonstrate how the
North-American and Western European debates on theories of regulation and theories
of democracy about accountbility mechanisms of the state intervention in econony
are the backdrop of theregulatory reforms occurred in Brazil in the Ningties.

The theoretical recondruction of the tendon between efficiency and
legitimacy in the Regulatory State conddering procedural mechanisms of public
paticipation in the legitimization of the nomative process, from a theory of
ddiberative democracy approach (ingired by HabermasOwork), can be read and
criticized in theNorth American aswell asin the European debate.

The descriptive part of this article focused on the Brazilian Regulatory State
can beuseful for thoee who are conduding research about State reforms in developing
counties. Moreove it can be usful to think about inditutiond design of



supranaiond appaatusto regulatory decison-making (Mercosur, as an example) in a
globd administrative law perspective.

2. SETTING THE STAGE

The creation of indgpendent regulatory agendes as bodies of the Executive
Power to regulate sectors of the Brazilian econony redefined the role of the State in
Brazil.

The practices of redefinition of therole of the State in market interventionin
Europ€” and in the United States, in a broad sense as a response to the fiscal crisis of
the State”', influenced the State reform in Brazil in the Nineties (Fernando Henrique
Cardo Government ©19952002) The OECD guiddines to regulatory reforms can
also be consdered a source for the design of a new regulatory appaatus to regulate
marketsin Brazil "

However, the State reforms in Europeand in the United States in the Eighties
were not only conceived as a response to fiscal crisis, but also as changes in the way
in which State bureaucracy works. And the theoretical groundsto jugify and andyze
thereforms also changed in Europeand in the United States. In both cases, two issues
have been mainly addressed in the debae: economic efficiency problems and
legitimacy problems.

The problems related to these two issues Becononic efficiency and legitimacy
b informed the Project of the Reform of the Brazilian State in the Nindies. This
project and especidly its regulatory proposl can be described by the
Recommendation Letter of the State Reform Coundl of the Brazilian Ministry of
Administration and State Reform, dated May 31, 1996*;

"The State Reform Project aims subditute the old Stte intervention for the

moden regulatory State. The actual regulatory bureauaacy is enormousand

nonfundional andthe Sate intervention is too pervasve. Thus it is necessary
to first deregulate and then regulate by new criteria and more democratic
forms, with less State intervention andless bureauaacyQ

The project of state reform in Brazil in the Nineties began to be implemented
since the Nationd Privatization Program”. Thelegd framework of wha can be caled
the New Regulatory State in Brazil was largdy defined by congitutiond
amendments” and laws"' passed by the Brazilian Congress from 1990until 2001

Main Approved Constitution Amendments and Federal Laws

Congtitution AmendmentsNo. 5, 6, 7 and 8 (all dated August 15, 1995), 9 (dated November
09, 1995) and 19 (dated June 04, 1998)
National Destatization Program (PND) (Law No. 8031/90 amended by Law No. 9491/97)

Consumer Protection Code (Law No. 8078/90)

Competition Protection Law (Law No. 8884/94)

Granting of Concessionsfor Public UtilitiesLaw (Law No. 8987/95)

Federal Administrative ProceedingsLaw (Law No. 9784/99)

From a legd and political perspective, this new legd framework introduced
many changes. The creation of indgpendent regulatory agendesis the mog important



modification in the organization of State bureaucracy in Brazil, and the modd of
indgpendent regulatory agendes adopied in the State reform process in Brazil during
the Nineties was one of the main policies of Mr. Cardo®® Government. A statement
of the former President Fernando Herinque Cardoso can illustrate the importance of
these agendes as arenewal of the structure of Brazilian bureaucracy:

"In the case of Government action related to the infra-structure and public

services sectors, regulatory agendes hawe been created (ANATEL, for

telecommunications ANEEL, for electricity, and ANP for oil and gag to

replace the Ministry bureaucacy B and the old lobbies insde it B by
commissiona's apponted by the Executive according to technical expertise

and adninistrative experience and approved by the Senate. This @egulatorsO
hasfixed mandae (to beprotected from political pressure) andshall, pursuing

the public interest and the consumer interests (who are represented in the
agendes consulting committees), control the seriousiess, the efficiency and
the universal expanson of access to services for groupsin the @ivil sodetyQ
and not only those who hawe privileges. Thus with the privatization and the
public services concessions the Stte get on with its regulatory and social

admnistrative fundions no more in a centralized bureauaatic modd butwith

new actors.G"

Nine federal regulatory agendes and nineteen state regulatory agendes were
created since 1990. The regulatory agendes were conaived as a new inditutiond
design of the state to act in the economic sphee. Policy-making is no longe only in
thehandsof the president and his ministries, butmainly indderegulatory agendes.

Newly Created Federal Regulatory Agencies
National Telecommunications Agency - ANATEL
(Law No. 9472/97) (www.anatel .gov.br)
National Electric Power Agency - ANEEL
(Law No. 9427/96) (www.aneel.gov.br)
National Oil Agency DANP
(Law No. 9478/97) (www.anp.gov.br)
National Health Surveillance Agency - ANVISA
(Law No. 9782/99) (www.anvisa.gov.br)
National Supplementary Health Agency - ANS
(Law No. 9961/2000) (www.ans.gov.br)
National Water Agency - ANA
(Law No. 9984/2000) (www.ana.gov.br)
National Waterway Transportation Agency - ANTAQ
(Law No. 10233/2001) (www.anta.gov.br)
National Land Transportation Agency - ANTT
(Law No. 10233/2001) (www.antt.gov.br)
National Cinema Agency DANCINE*"
(Provisional Measure No. 2228-1/2001) (www.ancine.gov.br)

The main characteristics of the regulatory agendes adopted in Brazil are: (a)
decisionsby means of ddiberative coundls; (b) autonony of the regulatory body in
the decison-making processes (i.e. normative, adjudicative and executive powers);
and (c) the creation of mechanisms of vertical accoungbility through direct public
paticipation in the decison-making processes (by means of public hearings and
public conalltations.

Taken togeher, these characteristics lead to two preliminary condusons (i)
firstly, that conceived in this way, such agendes represent the congrudion of a new
arenaof power to make decisonsand therefore of the definition and implementation



of public policies; and (ii) secondly, tha the typica decisornrmaking dynamic is
different fromtha of the central administration of the Executive Power (i.e. President,
his ministries and cabinet officials), aboveall dueto theindependent decision-making
power of the regulatory agendes and the existence of mechanisms tha allow citizens
(or organized groupsfrom civil sodety in the public sphere®) greater paticipaionin
the definition of the content of the regulation (the nomative content of public
policies).

In order to ensure the indgendent decisornrmaking power of regulatory
agendes the laws tha created them establish, as a guaantee of indgpendence, a fixed
mandae of the commissioners, finanda autonony of the agency and the
impossibility of hierarchical administrative appeds againg the decisions of these
bodies (appeals can be made only to the Judiciary). Given the impossibility of
administrative appeals to hierarchically supeaior bodies, decisons of the regulatory
agendes can be, from thelegd point of view, contrary to the political interests of the
democratically elected president or the ministries to whom these agendes are linked
but not subodinate.

Subsequently, | attempt to describe tha which | qudify as regulatory reform
in the context of State reform in the 90s and to what extent we could say there is a
new regulatory State in Brazil when we compare the inditutiond designs of state
bureaucracy before and after thereforms.

3. STATE BUREAUCRACY AND JURIDICALLY
INSTITUTIONALIZED DECISION-MAKING MECHANISM S BEFORE AND
AFTER THE REGULATORY REFORM OF THE 90S

The table bdow is an attempt based on analytic synthesis focused on the
services and infrastructure sector, to present the main features of the Brazilian state
bureaucracy organization for the formulation of public policies amed a State
intervention in the economy prior to the regulatory reform of the 90s Therefore,
source of the daa presented bdow is the descriptive andysis of laws applicable to
each sector of the Brazilian econony untl the 90s. For the purposes of this work, |
made an attempt to classify these data according to criteria defined for answering the
following questions

(1) Weas the decisionrmaking process monoaatic or was there some sort of
decision-making process throughgovening coundls?

(i)  Was there decison-making autonormy on the pat of the regulatory body,
or was the latter subordinated to the Ministry Cabine and the President of
Brazil?

(i)  Were there inditutiondized mechanisms for horizontal account@bility to
Legidative Power?

(iv)  Were thee inditutiondized mechanisms for public participaion in the
decision-making processes tha took place ingde regulatory bodies with
regard to regulation content?

These criteria shdl aso beused to describe the state bureaucracy organization
tha originated from State reform inthe 90s So | shdl be able to sequentially compare
unde the same criteria and also from a descriptive perspective, thefeatures of thetwo
types of state bureaucracy as well as the differences and similarities that could exist



between the two types of regulatory State present in the history of the Brazilian

econony.

REGULATORY DECISION-MAKING BEFORE STATE REFORM

Federal 0] (i) (iii) (iv)
Bod Decision-making Decision-making Institutionalized | Mechanisms
y through autonomy of the mechanisms for for public
governing regulatory body horizontal participation
councils accountability to inthe
Legislative decision-
Power making
process to
define
regulation
content
National Water & Electric Power YES NO NO NO
National Water and Electric Power NO NO NO NO
Authority (DNAEE), Ministry of
Minesand Energy (MME)
National Oil Council (CNP) YES NO NO NO
(Decree-Law No. 395/38) (Decree-Law (Includes
No. 538/38) (Law No. 2004/53) representatives of
Trade Associations
from Industry &
Commerce
appointed by the
President)
National Coal Program Executive YES NO NO NO
Committee (CEPCN) (Law No. (it includes
1886/53) (Law No. 3860/60) representatives of
Trade Associations
from Industry
appointed by the
President)
National Commission on Nuclear NO NO NO NO
Energy (CNEN) (Law No. 4118/62)
National Transportation Council YES NO NO NO
(CNT) (Law No. 4563/64)
National Railroad Authority (DNEF) NO NO NO NO
Merchant Marine Commission NO PARTIAL (it has NO NO
(CMM) (Decree-Law 3100/41) administrative and
financia autonomy)
National Ports and Waterways NO NO NO NO
Authority (DNPVN)
National Highways Authority NO NO NO NO
(DNER)
Civil Aviation Authority (DAC) NO NO NO NO
National Telecommunications YES NO NO NO
Council (CNT) (Law No. 4117/62) (itincludes
representatives of
the three major
political parties)

Source: Alberto Venancio Filho. A Intervens<o do Estado no Dominio Economico: O Direito Publico Economico

no Brasil. Rio de Janeiro: Renovar, 1998.




The table above shows tha from a legd/formal perspective, the decision
making process to define content of public policies was characterized by: (i) decision
making was concentrated aroundthe President of the Republic and Ministries bodies
and in some cases there were juridically ingditutiondized govening bodies; (ii)
absence of inditutiondized mechanisms of horizontal accoun@bility to Legidative
Power; (iii) absence of inditutiondized channds for public participaion, representing
different segments of civil sodety; and (iv) in some cases, the presence of
mechanisms to organize the interests of preestablished groups indde the state
bureaucracy itself.

In the next table | set forth the features of what | refer to as new regulatory
state in Brazil. As we can see, the State reform of the 90s resulted in profound
changesonajuridica/ingditutiond level.



REGULATORY DECISION-MAKING AFTER STATE REFORM

Federal 0] (i) (iii) (iv)
Bod Decision-making Decision-making | Institutionalized | Mechanisms
y through governing | autonomy of the | mechanismsfor for public
councils regulatory body horizontal participation
accountability to inthe
Legislative decision-
Power making
processto
define
regulation
content
National Telecommunications YES YES PARTIAL YES
Agency - ANATEL (in addition to its (Brazilian
(Law No. 9472/97) Board of Directorsit Telecommuni cati
(www.anatel.gov.br) has an Advisory onsAct requires
Council composed of full disclosure of
representatives of agenciesQects to
Trade Associations Congress)
and the Legidative
Power)
National Electric Power Agency - YES YES NOV! YES
ANEEL (in addition to its (indirect)™"
(Law No. 9427/96) Board of Directorsit
(www.aneel .gov.br) has decentralized
action by way of
agreements with
state agencies)
National Oil Agency BANP YES YES NO YES
(Law No. 9478/97) (www.anp.gov.br) (indirect)
National Health Surveillance Agency YES YES NO YES
- ANVISA (Law No. 9782/99) (in addition to its (indirect)
(www.anvisa.gov.br) Board of Directorsit
has an Advisory
Council composed of
representatives of
public administration
institutions, civil
society organizations
and the scientific
community)
National Supplementary Health YES YES NO YES
Agency - ANS (indirect)
(Law No. 9961/2000)
(www.ans.gov.br)
National Water Agency - ANA YES YES NO YES
(Law No. 9984/2000) (indirect)
(www.ana.gov.br)
National Waterway Transportation YES YES NO YES
Agency - ANTAQ (indirect)
(Law No. 10233/2001)
(www.anta.gov.br)
National Land Transportation YES YES NO YES
Agency - ANTT (indirect)
(Law No. 10233/2001)
(www.antt.gov.br)
National Cinema Agency - ANCINE YES YES NO YES
(Provisiona Measure No. 2228- (indirect)

1/2001) (www.ancine.gov.br)

SOURCE: Analysis of laws that created each one of the mentioned regulatory agencies.




In our table abovewe can confirm tha since early 90sfrom ajuridical/formal
perspective the decison-making process in use to define public policies content has
been characterized by: (i) decison-making autonomy in relation to the President3
Cabinets; (ii) inditutiondization of govening coundls tha ddiberate on nomative
content formation; (iii) patia inditutiondized mechanisms for horizontal
accountbility to Legidative Power; (iv) inditutiondization of channds for public
paticipation of different ssgments of thecivil sodety in the decision-making process,
and (v) elimination of inditutiondized mechanisms tha organized the interests of
preestablished groupsinddethe state bureaucracy itself.

This could be undestood as a lack of legitimacy from the point of view of
certain theories of democracy. It could be seen as a problem of congitutiond law,
conarning mainly the classical dodrine of separation of powers. It aso could be
argual tha it increases the risk of QaptureOof the regulator by the strongest interest
groups Findly, one could argue tha the modd of regulatory agendes adopied in
Brazil is a copy of the American modd (and it certainly is); and that all the problems
expeienced in the United States (mainly discussed in the context of the capture
theory, as | will point out bdlow) would occur in Brazil or would be worse in Brazil,
given the Brazilian clientelist and authoritarian tradition.

However, in the case of Brazil, | undestand that the adopion of mechanisms
of public participaion within a modd of independent regulatory agency could have
democratic potential.

Before the creation of regulatory agendes, only the president and counals
organized indde the ministerial bureaucracy defined public policies in Brazil. The
power of the president in the Brazilian presidential system is enommous In history, the
Brazilian Legidative power proved to be week and suborinated to the president®
wishes. Clientelism in Brazil means the organization of groupsof interests through
the state. It could be called a GzaptureO process from indde, or wha Peter Evans
called in the 70& Qhe triple dliance of multinaionds, state enterprises, and ther
local private aliesd"". In this perspective, before the implementation of state reform
in Brazil, it could be argual tha jud those with access to the president or to
ministry@ cabinets could influence the process of regulation of econonic activities
and sodal life. What hgppened after the state reform?

My hypohesis is tha the mechanisms of public hearings and publc
condlltations adopied inside the new regulatory agendes might represent a broader
guaantee of legitimacy of the content of theregulation in Brazil. It could open a new
pah for the paticipaion of groupsof Qivil sodetyOtha did not used to have access
to the bureaucratic coundlsingde ministries before thereforms.

This meanstha by theingitutiondization of public participaion mechanisms,
notonly thetriple alliance but also non-profit organizations assodationsof consumer
defense, public interest lawyers engaged in the defense of poor or unrepresented
people, and citizens by themselves would have the chance and might be encouraged
to present arguments before state bureaucracy to defend ther interests,

It is true tha there is no guaantee tha because we now have public
paticipaion mechanisms we will necessarily have paticipaion. But it could be true
tha the inditutiondization of public participaion mechanisms can be a potential for
(a) paticipdion of sectors of the Brazilian civil sodety not yet represented (or
ungudly represented in the representative democracy system); (b) more information
about the purmposes of economc and socia regulation and their consquences for
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sodety; (c) more publicity of the state bureaucracy® acts and, thus more oversight by
the press; and (d) the speciaization of public interest |lawyers to represent the interests
of unrepresented citizens before the administrative power, usng direct-ddiberative
mechanisms.

All these factors can contribute to make Brazilian state bureaucracy
accountable to citizensin a broader sense. However, as noted above this preliminary
condusonsis derived from forma (static) andysis of the law tha created the said
regulatory bodies. Indeed, such type of andysis would not be enoughto propealy
evauae the degree of autonony of each oneof those regulatory bodies with reference
to President@® Cabines. Then again, it is not posible to evaluae wha are the
specificities of public participaion mechanismsin each regulatory bodyas well asthe
conditions of participation in the internd decision-making processes in each one of
the aforementional bureaucracies.

These evaluaions would depend on extensive and deailed studies on the
fundioning of each one of those regulatory bodies and thar respective comparative
andyses. A study of this naure would entail research on the dynamics of internd
political relationdhipsin each oneof those regulatory bodies in addition to a research
on the dynamics of relationships of the said bodies with both, the President® Cabinets
and the Legidative Power. An andysis of the dynamics of administrative decisions
control by the Judiciary Power in each oneof those bodies would also beimperative.

It is not within the scope of this work to accomplish a study of this nature.
Therefore, my opton shdl be to maintain this (static) juridica/ingitutiond
framework as a backdrop and, in sequence, make a broader andysis of thefundioning
of one of these new regulatory bodies, namely, the Nationd Telecommunications
Agency - ANATEL. Additiondly, | shdl endeavor to present details of changes
planned by the Lula Administration in the modd of independent regulatory agendes,
with ANATEL as case.

However to develop further the andysis of the new regulatory state and new
vertical ddiberative accountbility mechanisms introdued in Brazil it is first
necessary to discuss theoretical perspectives of andysis taking into account theories
of regulation and theories of democracy debate.

4. EFFICIENCY AND LEGITIMACY: THEORIES OF REGULATION AND
THEORIES OF DEMOCRACY THAT INFLUENCED THE BRAZILIAN
NEW REGULATORY STATE MODEL

4.1 THE LIBERAL CONCEPT OF POLITICS AND THE THEORIES OF ECONOMIC
REGULATION

Starting from the presuppostion that political choices are based on technical
choices about which nether citizens nor D elected D politicians have sufficient
relevant information to make decisions™, bureaucratic insulation and consequently
the ddegdion of executive and legidative fundionsto the indgpendent regulatory
agendes are judified, andin prindple, legitimate.

From this perspective, the problem of legitimacy can only beresolved if there
are mechanisms of accountbility capable to control the independent regulatory
agendes administrative fundions especially when, as aresult of the ddegation of the
legidative and executive fundions the agendes have the power to decide on the
contents of theregulation and establish public pdicies.
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In Weber® conaept of bureaucracy™, within the context of State-regulated
capitalism, the concept of rationalization of state activity regarding the administrative
fundionsis limited to technical duties which can be peformed rationdly and non
politically in an administrative mannea, and in which technica and scientific
knowledge may be put into practice neutraly (without interference of political
interests)™.

In this context, the idea of bureaucratic insulation is developel. In the classic
book Capitalism, sodalism and democracy, Schumpeter developed his conaeption of
theory of democracy, which strongly influenced in the second hdf of twentieth
century the econonic theories of democracy and from these, some of the theories of
econonnic regulation. Schumpeer proposs a conogption of democracy tha has as its
backdrop a theory of mass sodety. It is unnecessary for the purposes of this work to
re-take Schumpeter@ theory and recondrud his theoretical view of sodety. However,
it is worth pointing out that for Schunpeer, democratic govenments in moden
indugrial sodeties should have an efficient bureaucracy conssting of well-trained
technicians able to indruct the politicians who have decison-making pods in
ministries. ™"

As Schunpeer points out, individuds in politics act influenced by non
rationd or extra-rationd impulses. Thus decisonsshould not be taken in connection
nether with civil sodety bdiefs norwithin civil sodety participaion. In Schumpeter@
theoretical perspective, the idea of democracy in mass sodeties is directly connested
to the design and fundioning of public inditutionsand procedures capable of create a
stable system for political and administrative rationd decisons™"

From this point of view, Schunpeter states that certain fundionsof the State
do not need to be subordinae to the democratic political process. And, in this sense,
Schumpeter calls attention to the case of governmental agendes (in the case of North
America; the example given by Schunpeer is tha of the Interstate Commerce
Commission) which have public authority, but which do not interfere in the field of
political decisons They are, therefore, State bureaucracy bodies conssting of
technoaats capable of making purely technical decisions(non-political agendes). ™"

In these cases, Schunmpeer states that the operation of such agendes mug be
supeavised by the govenment (the political organs of the Legidative and Executive
Powers), precisaly in order to guarantee the legitimacy of decisionsaboutthe content
of the regulation established by the indgpendent regulatory agendes, since the
authority to take such decisionshas been ddegated by political governmental organs

This demand for supavision by political govenmental organs is the way
foundto recondle bureaucratic inaulation with the legitimacy of the public policies
(policies) formulated by independent agendes. It is from this perspective tha the
conaept of giving state bureaucracy responsbility isdeveloped. Technoaats mud be
in some way accountble to political bodies (horizonta accountbility). In this
pespective, the recondliation of bureaucratic insulation, necessary to the
rationdization of state opeaation in the regulation of markets, with the legitimization
of public policies made by the agendes in the democratic political process (politics),
becomes the great chdlenge

However, if we start from the presumption that the democratic political
process endangas econonic rationdity, the mechanisms of accountbility may
degenerate into mechanisms of political influence by govenmental organs on the
independent regulatory agendes”™” And this political influence is usudly unegud, as
Robet Dahl pointed outin his condse book On Democracy: (Because of inequdities
in political resources, some citizens gan significantly more influence than others over
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the govenment@ policies, decisions and actions These violations alas, are not
trivial. Consequently, citizens are not political equds b far from it b and thus the
moral foundaion of democacy, political equdity among citizens is serioudy
violated &

In the North American debate, conditutiond theories of demoaracy are based
commonly on two conaepts of politica democracy™”" which are, (i) the liberal
conaept; (i) the republican concept. JYigen Habermas made the recondruction of
these two concepts in the North American debae in the essay Three normative modds
of democracy. | will use these concepts as formulated by Habermas.

In the libaa conaept, Qhe demoaratic process accomplishes the task of
programming the govenment in the interests of sodety, where the govanment is
represented as an appaatus of public administration, and sodety as market-structured
network of interactions among private pesons Here politics (in the sense of the
citizensOpolitical will-formation) has the fundion of bunding together and pushing
private interests againg a govanment appaatus speciaizing in the administrative
employment of pditical power for collective gods. 3"

This liberal conaept of politics, centered on the State and on the private
interests of each citizen, is the basis of the argument in the debae on theories of
economc regulation as this was formulated in the United States after the New Deall,
when the modd of independent regulatory agencies was introduced as a form of
public administration within State bureaucracy.

Therelationship between the theories of economc regulation and the modd of
indgpendent regulatory agendesin the debae on conditutiond theories of democracy
isimportant insofar as theindependent regulatory agendes have to be conditutiondly
legitimized in view of thetheory of separation of powers.

This demand for legitimacy in view of the theory of separation of powers
occurs as theindgendent regulatory agendes are authorized by Congress to (i) make
nomms, exercising aquas legidative funaion; (ii) decide conflicts, exercisng aquas
juridical fundion, applying and interpreting noms, and (iii) executing laws,
exercising an executive fundion of formulating public policies®*. In this way, many
of the decisions of the administrative agendes involve also political choices, which
have to belegitimized.

When we start from aliberal conaept of politics, this demand for legitimacy in
the action of the indgpendent regulatory agencies seems to be stronge insofar as the
democratic political process is centered on the electoral process as a moment of
political formation of the will of the citizens and the impostion of ther interests in
state bureaucracy centralized on thefigure of theelected President.

Starting from this liberal conaept of politics, two sets of theories of econormic
regulation may be approached in the North American debae: "nomative positive
theoryOand Qoublic-choice theories'

Thenomative postive theory, centered mainly onthe school of administrative
and conditutiond law of the first hdf of the twentieth century, establishes a
nomative regulatory prindple of theactivity of state bureaucracy, according to which
the action of the State should guaantee collective ends or in other words act in the
public interest.”™ According to this conaept, economic regulation carried out by
means of indegpendent regulatory agendes is judified to the extent to which such
agendes are administrative organs congsting of specialized technogats whose
fundion is to regulate markets and try to correct ther failures on behdf of the public
interest. Here the ideal of decision-making indgoendence is centered on the concept
tha market regulation should be carried out by experts and in a non-political fashion.
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In this conaept, publc policy is formulated by the elected Congress when it makes
laws, and by the President when he executes the laws. In this way, independent
regulatory agendes commissionas would merely formulate technical norms and
make decisions as technica judges basing these on the economnic logic of correction
of "market failures'. This would therefore be the judification for the intervention of
the State in the econony (correction of market failures), legitimated by the nomrmative
princple tha the aim of such intervention is to guarantee collective ends (the public
interest).

The control of the opeation of regulatory agendes is performed by the third
power, the Judicial Power, whose fundion is to apply this nomative prindple,
reviewing the noms issued and the decisions taken by the agendes. Thus the
Judiciary exercises control of the content of econonic regulation mainly by means of
judgnents guided by nomative prindples. In this way, it is the judge as the
interpreter of the nom (by the scrutiny of the substance of statutes or by the scrutiny
of the clarity and logical condstency of legidative endsand means®*"), who defines
within the legd system wha conditutes the public interest, as a ground for
adminigtrative action and objective to be reached in the subject of econonic
regulation. However here the judgeis also considered a non-political technician. His
fundion is limited to interpreting technically the norm issued by the administrative
agency according to the political choices made beforehand by the elected Congress
when making laws.

In this context, according to the theory of public interest, the moment of
politics is centered on the electoral process. Elected Congress and elected President
make political choices. Public pdlicies are formulated by Congress which votes on
laws, democratically legitimized by the electoral process. And the elected President
carries out these laws, with a certain degree of discretion to make choices about
public policies, aso democraticaly legitimized by the electoral process. Judiciary
Power controls such choices when it verifies if the laws passed by Congress go
agang the established congtitutiond order, as well as if state bureaucacy is
regulating and carrying out public policies according to therule of law. However, for
the theory of public interest, thisis no longe a political moment. It is an apolitical
regulatory activity limited by therule of law.

Also based onaliberal concept of politics, the scholars of the Chicago School,
ingired by the work of Anthony Downs (An Econonic Theory of Democracy)™"
and Mancur Olson (The logic of Collective Action)™ formulated, at the end of the
60s and in the 70s in the field of theories of economic regulation, wha became
known as public choice theories. These theories have various formulations
(incorporating discussion in Political Science, Econornics and Law) and are not
limited to theories of econonic regulation. For the purposes of our work, | will only
discuss the capture theory, asit is formulated by the theorists of the Chicago School,
as atheory of economic regulation.

One of the main articles of the Chicago School is OThe theory of economic
regulationOof George Stigler™", of 1971. In this article, the groundsof Stigler@
argument are two other articles by theorists of Chicago which, in my view of the
Chicago School debae, will be fundanental for his argument. They are OConptition
and DemocracyQ, by Gary Becker™' and Onhy Regulate Utilities?Q by Harold
DemsetzZ™"". In this latter, Demsetz constructs the argument oppo®d to the
judification, in econonic theory, tha market reguation (i.e. intervention of the State
in the econony) is necessary for the correction of market failures. According to
Demsetz, compstition in the free market disciplines the econonmy more efficiently
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then state regulation. | will not discuss here the steps of Demsetz& argument, nor do
| intend to enter this discussion in the present work. However, the pat of the
argument of Demsetz which will be used by Stigler, is based on the propostion
formulated by Gary Becker in the text OConpetition and DemocracyQ For Becker,
the political process can contaminae the indgoendent regulatory agendes inasmuch
as interest groups B congressmen and lobbies coordinaed by the large econonic
groups which finance electoral campaigns B put pressure on state bureaucracy to
obtain competitive advantages in the economc market (economnic group9 and in the
political market (congressmen).

Without andyzing the bases of Becker@ argument in detail, the conduson
reached by Becker points to the following propostion: if the failures of the
gowernment are greater thanthe failures of the market, it is better notto regulate. In
this context, Stigler formulates the theory according to which the content of the
regulation established by theindgpendent regulatory agendes is thefruit of a process
of supply and demand by regulation. In this way, if regulatory agendes exist and
politics cannot be separated from state bureaucracy, even if this latter is composed
only by technoaats with guaantees of indegpendent decision-making, according to
Stigler, econormic agents will try to achieve ther private interests and maximize thar
econonic well-being by obtaining compdtitive advantages.

Thus for Stigler, the content of econorric regulation is GapturedOat birth by
interest groups which have won the barganing process for regulation. The
independent  regulatory agendes are not, however, indeendent. And the
commissiong's who compos the agendes are not apolitical technogats. On the
contrary, they are members of a state bureaucracy ingde the game of political
relationships between Congress and the President and are highly susceptible to the
electoral process which B because of the mechanisms of financdng electora
campagnsbis strongly influenced by the econonic groupswhich act in the market.

In the article OThe theory of economic regulationQ Stigler article does not
actudly say, as Becker claims, tha there is not reason to regulate markets if the
failures of the govenment are greater than the fallures of the market.  The
importance of Stigler® text lies in the fact tha his theory questions the nommative
presumption of the theory of public interest tha indgpendent regulatory agendes
regulate in the public interest. For Stigler, agendes regulate according to private
interests with the formal judification tha the content of the regulation adopied isin
thecollectiveinterest. Thus for Stigler it is pointless to speak of public interest as an
objective of economic regulation.

The capture theory as it was formulate by Stigler, gave rise to a review in
depth in the United States of the presuppostions of the classical theories of
administrative and conditutiond law. Therational judification, from the nomative
point of view, for the State action in the econony was questioned. However, theidea
of public interest as a nomative prindple of the activity of public administration has
remained unchanged in conditutiond theory. Wha changed was the bdief in
mechanisms of indegpendent decision-making, giving rise to studies and discussions
ontheindgitutiond design of regulatory agendes and decision-making procedures.

However, in this debae, wha | want to undelinefor the argument which | am
trying to condrud in the present work, is thefact that thetheoristsin Chicago started
outfromaliberal conapt of politics, in which private agents act in order to maximize
thar interests and according to which the political process contaminaes the efficiency
of market practices. In this way, the democratic political process only aims to
guaantee individud civil and econormic liberties by means of the State, which
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conditutes in thefind analysis of the argument, a legitimate collective end that must
be achieved through the electoral process in the political conditions of a
Polyarchy®™". By this conaept, the only fundion of politics is to mediate self-
interested relationships and it is not undestood as a constitutive element in the
process of sodal integration. This is why when politics is identified as an element
present in the process of market regulation, it isconsdered to be a problem.

In othe words the scholars of Chicago School, whose starting-point is a
liberal conaept of politics, cannot conaeive of the existence of a public sphee in
which, for example, the decison-making process of the regulatory agendes implies
the paticipaion of politically aware citizenswho arguerationdly (even motivated by
self-interested behavior B this do not conditute a problem for the andysis; it can be
consdered a fact™™). It is not aso possible to conceive an ingitutiond modd of
regulatory agency in which commissiones are forced to decide making judgnents
according to nomative prindples and not only according to apolitical technical
prindiples, in order achieve collective decisions” with a Gubstantial degree of
directly-ddiberative problem-solving®'.

4.2 THE REPUBLICAN CONCEPT OF POLITICS, A DELIBERATIVE CONCEPT OF
POLITICS, AND THE ROLE OF MECHANISMS OF PUBLI C PARTI CIPATION

Retaking the conaepts of politics in the recongruction made by Habermas,
according to a republican concept of politics, Qoditics is conceived as the reflective
form of subdantial ethical life, namely as the medium in which the members
somehow solitary communities become aware of ther dependence on one another
and, acting with full ddiberation as citizens, further shgpe and develop existing
relations of reciprocal recognition into an assodation of free and equd consodates
unde lawQ"" For Habermas, based on this republican concept of politics, the liberal
architecture of the State undegoes an important change Qhe state@ raison d®tre lies
not primarily in the protection of equd private rights but in the guarantee of an
indugve opinion and will-formation in which free and equd citizens reach an
undestanding on which gods and norms liein theequd interest of all O

Based on these two conaepts of politics (i.e. liberal and republican), Habermas
points out the advantages and disadvantages of the republican modd of democracy.
The advantage of the theoretical republican modd over the libeal modd of
democracy isthefact tha it does notlead to collective endsbeng derived only from
an arrangament of conflicting private interests.  The disadvantage of the theoretical
republican modd, in its turn, lies in the excessive idedlism of conciving the
democratic process to depend on thevirtues of citizensguided by the common good.

These two modds presented by Habermas dominate the discussion between
the so-called GommunitariangOand the QiberalsOin the North American academic
debae. And this debate is very important in the concept of the role of law in the
relation between state and market. Thealternaive tha Habermas proposs as a third
theoretical concept of politicsis a conagpt of ddiberative politics, according to which
in any democratic political processit is necessary to take into accountthe plurality of
ways of communication in which a common will may be formed, not only by an
ethica undestanding but aso by bdandng interests and commitments, by the
rationd choice of meansto an end, and by moral judifications and examinations of
juridical coheence. From this concept of politics, Habermas proposs a third modd
of democracy, where wha is at stake are the conditions of communication and the
procedures which grant theingitutiondized formation of pdlitical opinionand will.
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HabermasOmodd of procedural democracy, introduced here from the article
Orhree normative modds of democracyO by Habermas, is the basis for the study
which Habermas carried out in the book OBetween Facts and NormsO, especialy in
relation to wha he says abouttherelationsip between law and politics.

The enormous importance which the Law has for Habermas in the modd of
procedural democracy, is in the undestanding of law as a means by which
communicative power can betransformed into adninistrative power. Therule of law
should regulate this process in which produdion of communicative power is
tranformed into adninistrative power, preventing the latter from becoming a Qaw
and nakedO implant of privileged interests. In the words of Habermas, Orhe
conditutiondly regulated circulation of power isnullified if the administrative system
becomes indgpendent of communicatively generated power, if the soda power of
fundiond systems and large organizations (induding the mass media) is conveted
into illegitimate power, or if the lifeworld resources for spontneous public
communication no longe suffice to guaantee an unaerced articulation of sodal
interests. The independence of illegitimate power, togeher with the weakness of civil
sodety and the public sphere, can deteriorate into a Qegitimation dilemmaQ which in
certain circumstances can combine with the steering trilemma and develop into a
vicius circle. Then the political system is pulled into the whirlpool of legitimation
deficits and steering deficits that reinforce oneanather. 3"

Whd is in question for Habermas is, however, to know the condiions of
public paticipaion of interest groupswhich form in civil sodety and which, from
communication structures of the public sphee, exercise pressure on the
administrative system (undestood here as the State bureaucracy).

If we have a public sphae which is not very active or the privileged
paticipaion of some groupsto the deriment of others, the problems of legitimacy
appear. Theeffective conditionsfor public participaion are, from this perspective, a
good criterion to evauae the democatic potentiad of the mechanisms for
ingditutiondized public participaion by meansof norms.

At this point, it isimportant to consider tha Habermas is aware of the debate
about rationd choice theories and assumes tha there is going to be more powerful
groupspressuring for political influence than others. In other words he assumes the
debate about political influence and how bargaining processes work from therationd
choice theories perspectives. However, for Habermas the problem of legitimacy of the
nomative content indde the juridical system remains and it can not be resolved
withoutundestanding the forms of circulation of political power in the public sphere
and in the political system. Habermas is also aware of the practical limitations on
ddiberative politics. But, since the legitimacy problem is not solved by rationd
choice theories (and it is not even a problem), Habermas tries to investigate how the
conditutiondly regulated circulation of power works and how would be posible to
develop a modd of ddibeative democracy in which communicative power can be
converted into administrative power. "

In this context, it is particularly interesting the debae tha Habermas proposes
dealing with Jon Elster@ thoughs on how the anaysis of circulation of power can be
made shifting from a rationd choice theory perspective to a discourse theory
perpective. For Habermas, from a rationd choice theory perspective, Qhe process of
rationd agreement becomes equivalent to (bargaining® B the negotiation of
compromises. Indeed, such barganing, which requires a willingness to coopeate on
the pat of strategic actors, is connected with nomms that take the form of empirical
condraints or irrationd self-bindings To this end, Elster developsa paralelogram of
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forces that explains nomatively regulated barganing processes as a combination of
rationd calculations of success with sodal norms tha contingently steer from
behind "',

However, for Habermas the political process involves more than compromises
based on credible threats. This is why Elster introduaes GrgumentationQas a further
mechanism besides hargainingCOfor solving problems of collective action. According
to Elster, Gationd argumentation on the one hand, threats and promises on the other,
are the main vehicles by which the parties seek to reach agreement. The former is
subjected to criteria of validity, thelatter to criteriaof credibility. "0

For Habermas the Qriteria of validityOcan not be consgdered only in a formal
way (theformal validity of the norm by means of the respect of thelegd procedures
established to create such nom). Since the Qeriteria of validityOis aso submitted to
argumentative procedures, a new kind of communication and action (besides threats
and promises; besides self-interested action) comes into play. Ot follows tha the task
of politicsis not merely to eliminae inefficient and unecononical regulationsbut also
to establish and guaantee living conditionsin theequd interest of all citizensg3"'".

This idea is nomative and comes from a concept of judice tha can not be
argumentatively non consdered in the process of regulation by officeholders that
have administrative power. In this sense, Habermas can be useful to on the onehand
avoid the excessive idedlism of a republican modd of democacy (and aso the
idealism of the public interest theory on regulation), and on the other hand take the
public choice theories investigaions serioudy™, not to assume the capture theory
condusons but to design mechanisms of ddiberative politics tha can improve
argumentative communication and public paticipaion in the process of market
regulation’.

In the North American modd of indgendent regulatory agendes, which
proliferated as a bureaucratic modd to regulate markets after the New Deal, the
mechanisms of public paticipaion in internad decision-making processes of agendes
and legd protection to guaantee the fundioning of these mechanisms exist. The
right of the citizen to be heard in public hearings or in public conailtationsin the
process of taking decisionsaboutthe contents of the regulation was recognized in the
Federal Administrative Procedure Act (APA). Thus the use of the congitutiond
prindple of the guarantee of the judicial review of decisons made by the agendes
began to be oriented, not only to judicia scrutiny of the subdance of statutes or the
scrutiny of the clarity and logical consistency of legidative ends and means, but also
to the respect of these agendes for decision-making processes tha mug indudeand
baance al theinterests affected.”

From this perspective Jerry Mashaw argument is important to Habermas
approach discussed above According to Mashaw:

Q...) ingead of addressing the issue of whether the administrator waswrong,

courts could remand administrative decisions for more conplete findings or

for a testing of the evidence in a more adwersary administrative proceeding.

Ingead of determining by proofs in court whether an agency had deprived the

plaintiff of a statutory entitlement, the courts required that such action be

preceded by an adninistrative hearing that would €licit the relevant fads.

Rather thanimposng new decisional criteria or priorities on administrators,

courts required that decision be taken only after listening to the views or

evidence presented by interest that traditionaly had not been represented in
the administrative process.  All of these techniques tended to broaden,
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intengfy, or redefine the participation of affected parties in the administrative

process.("

Thus respect for the guaantee of public hearingsand public conaultationsas
proceedingsof the paticipation of the citizen, whether in adjudicating proceeding or
rulemaking proceeding, became an important question debaed in the North American
Regulatory State, degpening legd discussion on the legitimacy of decison-making
processes in public administration.

The guaantee that all the arguments of the paties affected by the nomm to be
enacted by aregulatory agency could be heard before the content of the regulation of
a determined market be defined, ganed a congitutiond statute of protection. In this
sense, Cass Sungein affirms:

OThe American conditutiond regime is built on hodility to measures that
impos burdens or grant bendfits merely because of the political power of
private groups some public value is required for government action. This
norm (E ) suggests, for example, that statutes that embodymere interest-group
deals should be narrowly condructed. It also suggests that courts should
develop interpretative strategies to promote ddiberation in government B by,
for exanmple, remanding issues inwlving conditutionaly sengtive interests or
groupsfor recongderation by the legidature or by regulatory agendes when

ddiberation appears to have been absent. 3"

For Habermas, this legd experience in the North American case, as described
by Mashaw and Sundein, is especialy important. It is a Gepublicanism which has
been renewedObut conceived as a means of control by means of the right to the
discursive formation of the opinion and will, thus taking on, by means of the
protection of the proceeding of public ddibeation, the need to guaantee that the
influence of interest groups is not imposed on the appaatus of the State to the
detriment of genera interests.

The action of interest groups competing for political influence is, therefore,
presumed Dit is not a question of an utopian republic of Gpesking angdsO(i.e. tha
do not act strategically pursuing private interests) B, but the guaantee that private
interests of privileged groupsshdl not be supgimposed on private interest of less
privileged groupd’ lies exactly in perfecting and controlling, through the Law, the
mechanisms of public participation which enable the affected parties to register ther
arguments in the decision-making processes aboutthe content of theregulation.

In thisway, the perfecting of themechanisms of public participation and of the
ways of controlling its observance are pat of the process of democratization of the
ingitutionsof which State bureaucracy conssts and, in thisway, isacondition for the
legitimacy of the content of the regulation formulated by independent regulatory
agendes."'

5. THE DECISION-MAKING PROCESS OF INDEPENDENT
REGULATORY AGENCIES IN BRAZIL: BRIEF ANALYSIS OF THE CASE
OF TELECOMMUNICATIONS SECTOR

The am of this pat of the article is to describe the mechanisms of
accountbility (horizontal an vertical) existing in the normative framework
established for the regulation of onesector of the Brazilian econony. The choice of
the telecommunications sector was made from the starting point of an andysis of the
nomative framework of the Nationd Telecommunications Agency (ANATEL),
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compaing it to other indgpendent regulatory agendes created in the reform of the
State. ANATEL can be said to be the agency which best disciplines the forms of
public participaionin Brazilian Law.

Firstly, I will take into congderation the horizontal accounibility mechanisms
for Legidative, Judiciary, and Presdent@ Cabinets control over ANATEL. In this
section | will discuss mainly the lack of President@ Cabinets control over agendies
and, because of tha, the reaction of Luis Inacio Lula da Silva Government to the
indgrendent regulatory agency modd introduced in the Fernando Henrique Cardo
Government.

Secondly, | will andyze the vertical accounibility mechanisms of public
paticipation in the decison-making process of ANATEL. With the study of these
mechanisms we do not intend to make condusons aboutthe working of the modd of
independent regulatory agendes in Brazil, but merely point out some reflectionson
themodd and preliminary condusonsas to the effectiveness of these mechanismsin
thefundioning of ANATEL.

51 ANATEL AND THE TYPES OF DECISION-MAKING AUTONOMY CONTROL ON A
LEVEL OF SEPARATION OF POWERS (H ORIZONTAL ACCOUNTABI LITY)

There are several types of democratic control of ANATEL action by the
Executive (President@ Cabinets), Legislative and Judiciary powers.

With regard to Legidative Power, the conditions for democratic control are
mainly connected to mechanisms of accountbility of Board of Directors activities to
Legidative Power. These mechanisms are specified in telecommunications law and
should befollowed by the Agency, and are stipulated in conditutiond noms tha can
be activated by the L egidative Power.

In respect of the control of Agency's administrative acts (induding, as noted
above nomative acts) by the Judiciary Power, the form of control is straightforward
throughjudicial review.

TheJudiciary Power exerts democratic control on regulation content definition
by regulatory bodies throughits judgment on the merits of administrative decisions
tha define the content of nomms. The Judiciary Power can, in prindple, invdidae
edited norms on account of the absence or insufficiency of rationd judification
presented in connection with thereasons(induding accomplished or intended effects)
of thedefined regulation content. The Judiciary Power can Dby judging the merits of
adminigtrative decisons b significantly analyze the appropriateness of judifications
and reasonsfor the administrative act in relation to its actud or intended effects upon
the affected players taking into consderation the existing conditutiond and legd
limits.

As to the control of ANATEL activities by the Executive Power, paticularly
the President@ Cabinets, there are several mechanisms for horizontal accountbility
in theinditutiond design established in telecommunications|aw.

There is a clear separation of competencies with regard to matters subject to
definition by the Presdent@ Cabinds (i.e., the President of the Republic and the
Ministry of Communicationg such as gowernmental policy for telecommunications
and matters subject to definition or specification by ANATEL, as it carries out
govenmental policy for telecommunications In addition, there are clear mechanisms
for accountbility to President® Cabines in connection with the carrying out of
gowernmental policy for telecommunications induding the possibility of removd
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from office of ANATEL Boad membeas when the govenmenta policy if not
adheed to.

On the other hand, notwithganding the President's power to appoint the
members of the Agency's decison-making body and select the President of ANATEL
amongits members, whenever presidential electionsoccur the new president-elect has
limited power in such political circumstance to control the communication channd
between the Agency and the President® Cabinets. The President may change the
gowernnmental policy for the telecommunications sector,"" but may not have
representation in the Board of Directors of ANATEL to participate in ddiberative
processes relating to regulation content amendments that may turn outto be necessary
to reflect latest changes madeto the governmental policy.

This is mainly a result of the decison-making autonony guaantees of the
regulatory body, particularly the fixed term of office for Board members. The fixed
term of office guaantees tha the Agency is a locus of power different from the
President@ Cabinets and with political power circulation channds different from
thos inheent to political game-playing between the President@® Cabinets and the
Congress. Y et, thefixed term of office can be seen as a guaantee of total bureaucratic
insulation for regulatory bodies (in the classical sense of non-political agendes of the
Schunpeterian modd of democracy).""™

This occurs when regulatory agendes are seen as purely technical bodies B
apolitical organizationsbwhos decisonsdo notimply political choices; which does
not seem to bethecase in theregulatory agendes model adopted in Brazil.

Neverthdess, the decison-making autonony modd applied to ANATEL
resulted in clashes with the President@ Cabines. In the first semester of 2003 at the
start of the Luis Inacio Lula da Silva Administration, there was a difference of
opinion between the Ministry of Communications and ANATEL which made evident
the problem of restrictionsfaced by the President@ Cabinets to implement changesin
the naiond telecommunications policy when, in view of the aternaion in power by
way of presidential elections the Board of Directors of ANATEL is run by members
appointed by theformer President of the Repubilic.

At tha time the President of the Republic said, with reference to the Agendes
competence to negotiate tariff readjusment conditions (established in public utility
concession agreements): (Brazil was outsourced. The agendes rule the Country. (...)
Decisionstha affect the popuktion are not sanctioned by the govanmentQ™

The abovestatement was followed by a series of statements made by members
of the Lula administration, culminaing in a public difference of opinion B widdy
published by newspgpers al over 2003P regarding the modd of regulatory agences
adopeed in Brazil andits relationship with the President® Cabinets.

The mog significant results of these statements made by the Lula
administration (until Januay 2004)were two preliminary Draft Bills of the Executive
Power submitted for puldic conaultation by the Civil Cabine of the President of the
Republic and subsequently transformed into oneDraft Bill and sent to the Congress.”
In addition, the Lula administration discharged the President of ANATEL (Mr. Luiz
Guilherme Schymura) and appointed a Board member connected to President Lula as
his subditute.

Bearing in mind the limits of this article, two aspects of Bill 3337 are worthy
of being highlighted here. The first onerefers to the establishment of Management
Contracs between theregulatory agendes and the Ministry to which they are obliged.
The management contract was created basically as an ingrument to control the power
of the agendes to specify content for govanmental policies in different sectors of the
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econony. The establishment of management contracts appears to be a respons of the
Lula administration to the excessive decision-making autonony tha regulatory
agendies have™

The second aspect is the amendment made to sectoria laws aimed at
trangerring to the Presdent@ Cabinets the powers conaerning definition of bid
procedures as well as negotiation and specification of clauses for public utility
conaession agreements. This measure would limit the agendes fundions to defining
theterms and conditionsfor the regulated services rendeaed by them.

These first two aspects can be interpreted as the way found by the current
Federal administration to go around the impossibility of having a direct sway over
the process for specifying content for sectorial governmental policies in the nomative
definition of regulatory content tha takes place in theregulatory agendes.

The evauation of these two mechanisms B the management contract and the
removd of agendes power to define bid procedures as well as to negotiate and
specify clauses for public utility concession agreements Bneeds, however, to be made
in the light of conditions for democratic control over the formulation of public
policies.

It would be appropriate to evaluae wha would be the conditions for
ddiberation and democratic control over the definition of content for management
contracts and mainly over the définition of content for bid procedures and public
utility conaession agreements. More specifically on bid procedures and clauses of
public utility concession agreements, it would be appropriate to evaluae if in the
modd resulting from the aforementioned Bill, still unde discussion in Congress,
there will be public mechanisms for control by civil sodety over internd decison
making processes of the President@® Cabines. Of if, following the Brazilian tradition
of little control over wha hgppens indde the govenments "black box," only
privileged groupsof interest would have access to wha is beng decided. If, in this
sense, the forms of democratic control were smaller than possible (proceduralized)
forms existing ingde the regulatory agendes, there could be a larger democratic
shortfall in the area of President@ Cabinets than in the modd of regulatory agendes
adopted in Brazil.

Findly, with regard to the decison of the Presdent of the Repulic to
discharge ANATEL's President before the latter could complete his term in office, it
is appropriate to make a few general comments about this event within the scope of
thisandysis.

Without discussing the juridical possibility of dismissing the President of the
regulatory body prior to completion of his term in office, it is appropriate to note that
there could be an ingitutiond mechanism for direct representation of the President@
Cabinds on the Board of Directors of the Agency. This could be useful so tha, in
case of aternaion in power by way of presdential elections the new president-elect
may have adirect channd for circulation of political power at the Agency precisely to
allow ddiberation Bingde the regulatory body b of specification b by the regulatory
body D of content for sectorid governmental policies defined by the President®
Cabinds congstent with the applicable limits. The availability of an ingitutiondized
channd of this naure could aso allow greater publicity of the relationsip between
the President@® Cabinds and the Regulatory Agency and, above al, improved
(proceduralized) control by civil sodety players over the game with political
pressures derived from the President® Cabinets/Congress front, exerted upon the
regulatory body:.
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The abovementionad political pressures will always exist (with greater or
smaller degrees of autonony of the regulatory body) and are inhaent in democracy.
However, from the standpont of the modd I'm working with it is necessary tha the
abovamentioned game be democratically controllable by civil sodety beyond vertical
accouniability by way of elections

The fact of being possible tha the new president-elect changes the president
of the regulatory body b selected by the preceding President of the Republic B
replacing him with oneof the other Board members, could be oneway of creating an
inditutiondized direct channd for circulation of political power in the Agency.
However, this possibility should be specified by law and could be conditioned to
change of President of the Repubilic. So, for the duration of a President's mandéae the
president of a regulatory body selected by him would be insulated agang dismissal
until the end of his own Presidential term of office. These rules should be consdered
so tha the regulatory body may remain stable and opeative, and so that democratic
control over it can be exerted above and beyond the control exerted by the President
of the Republic.™

52  ANATEL AND THE INSTITUTIONALI ZED PUBLIC PARTICIPATION MECHANISMS
FOR CONTROL OF DECISIONS (DELIBERATIVE MECHANISMS OF VERTICAL
ACCOUNTABILITY)

Based on an andysis of the noms in the Brazilian Conditution, it can be
stated that public participation in public administration action is a conditutiond
guaantee. Paragraph 3 of article 37 of the Brazilian Conditution, introducd by
Conditutiond Amendment 19, expressy foresees tha the forms of paticipation of
theuser in public administration mus beregulated and guaranteed.

In the noms which discipline the action of ANATEL, three procedura
mechanisms of direct public paticipaion are established, which are, (i) puldic
conailtations (ii) public hearings and (iii) complaint procedures.

Public conaultation and public hearings are the main mechanisms of public
paticipaion in the decison-making process of ANATEL. This is because they are
directly linked to the normative fundion of the Agency.™"

Subsequent to a description of mechanisms of public participaion availablein
the ANATEL casg, it is posible to state that these mechanisms could be qudified as
paticipaion mechanisms allowing public participation in regulation content, as they
allow affected parties to register ther lines of reasoning in the internd decision-
making processes at ANATEL.

In the case of the public consultation mechanism the parties affected by the
regulations have the oppotunity to discuss implications of the nomms tha are beng
drafted and appropriately express their points of view. And so through public
conaltation the paties can influence the definition of regulation content. However,
the said influence occurs in keeping with preestablished procedural rules tha are
subject to control.

On the othe hand, the mechanisms of pullic hearing and denundgation and
complaint are also key public participaion mechanisms for control of execution of
public policies defined for the sector by the Agency, as well as for dispute resolution.
Parties interested in a particular administrative proceeding initiated upondenundation
or in a specific dispute tha is bang resolved ingde the regulatory body can and
should be heard, so tha thar opinions can be consdered in the relevant decision
making process.
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However, in orda to be carried out, publc hearings require a suitability
opinion issued by the Boad of Directors. This requirement clearly illudrates its
difference B and lesser significance B in relation to the public consultation
mechanism. Activation of the public conailtation mechanism is obligatory and does
not call for any suitability opinion of Board members, as public hearingsdo.

In order to have make these mechanisms effective as form of public
ddiberation on regulation content, they should be guaanteed and complied with by
the regulatory body. Firstly, this guarantee would be dependent on provision of law
on public participation mechanisms and on control of compliance with the provision
of law specifying the said mechanisms.

According to the Federal Administrative Proceedings Law only the public
hearing mechanism is required in administrative proceedingsthroughoutthe exercise
of adjudicative fundions by the Administration. Consquently, the Brazilian
Administrative Proceedings Law does not indude any provision requiring public
conailtations (or public hearingg in administrative proceedings during the exercise
of nomative fundion by the Administration.

This represents a democratic control shortfal, as in the absence of legd
provision in the applicable sectorial law requiring public conaultations (or public
hearing9 during the exercise of nomative fundion, the said practice shdl aways
depend on suitability opinion of the management.

Secondly, the guaantee that the interests of players affected by regulation
content will be heard by the agency at norm formulation time, requires improvement
of public participation mechanisms by way of practice Bddiberative experience.

But before discussing how these mechanisms can beimproved, | would like to
briefly present thefindingsof the empirical research tha | have conduded in Brazil in
order to know (a) who is paticipating inade ANATEL usng mechanisms of public
hearingsand public conaultations (b) wha kind of interests are beng presented in the
public hearings and public consultations and (c) if the arguments presented by the
public to change the draft of the regulation in debate were adopied or not and if we
have statistical differences amongdifferent types of groups

The research took into account the Brazilian Telecommunications Agency
(Anal) activities from 1997 to 2003. It covered regulations related to universal
service regulation, qudity regulation, and price regulation. | have andyzed 1053
proposls for changes in telecommunication regulations declared by different actors
in public hearingsand public conaltations

The condusons about the actors tha paticipae in the public hearings and
public conalltationsare:

(1) Approximately 48% of the paticipgion comes from the
telecommunicationscompanies and law firms tha represent ther interests;

(2) We do have paticipation of independent citizens (35%);

(3) We have low participation of NGOs (consumer defense assodations
disabilities assodations, induding universities and schods tha ded
specifically with digital excluson problems, etc.) (6%);

(4) We do not have declared pulic interest lawyers representing interests of
any specific interest groupof the Brazilian civil sodety at Anael;

(5) We have low paticipaion of consumer defense assodations (2,11%). In
spite of thar existence in Brazil, they still prefer to defend conumers
interests in the Judiciary. According to interviews that | have donewith them,
they know about the existence of the new mechanisms of public participaion
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butthey do nothave lawyers specialized in telecommunicationsregulation (for
ingance). Thus they prefer to go to the Judiciary to discuss general consumer
law matters other than technical issues related with telecommunications
services, and

(6) We do have B answering public consultations P paticipaion of Ministries
(central administration), public depatments of Municipdities and State
Governments (5,79%).

In relation to theinterests defended in public hearingsand public conaultations
and incorporated into theregulations thecondusonsare;

(A) The interests represented are not only those of the telecommunications
companies. However, 6657 of the proposls for changes in the norms
represent telecommunicationscompanies interests;

(B) Public departments of Municipdities and State Governments participae
more than conumer associations defending the interests of consumers and
poor people without access to telecommunications services (14,74% of the
proposls for changes in the noms in favor of consumers comes from the
public sector; 7,69% of the proposls comes from consumer assodations.
Independent citizens have the highest paticipaion defending consumer, poor
people and other disadvantaged actors interests (60,26%);

(C) Propottiondly less proposls of the telecommunications companies are
incorporated into the content of theregulation than proposls defending diffuse
interests (2449% of the proposis for changes tha defends
telecommunications companies interests are incorporated by Anael; 3137%
of the proposls defending interests of consumers, poor people and other
disadvantaged actors are incorporated by Anael); and

(D) Taking in account al of the proposls, Anae has incorporated only
24 31%them.

This empirical daa shows tha practice of public paticipaion mechanisms
requires much more than ssimple carrying out of public conaultation by ANATEL in
our case. It will depend on a pemanent control over the appropriate execution of all
procedures prescribed by law for the operation of the regulatory body. In other words
it is not enoughto make public conaultations obligatory; respons to them received
from variousgroupsof interest affected by thenomm to beissued should be effectively
andyzed and incorporated B being either discarded or utilized B based on reasoning
provided by the Board of Directors as it opts for normative content X or Y of agiven
nom.

Thus the procedure control is not limited to a formal control ove the
paticipaion mechanism (whether the mechanism is activated or not) and goes well
beyondits formal control. In spite of the administrative difficulties and cods entailed
in this task, it does not seem to be reasonéble to have participation mechanisms tha
are opaated by theagendes only asalegd formality tha should beobserved.

The control over decison-making process in connestion with regulation
content formulation requires subgantial control over the lines of reasoning and
judificationspresented to theregulatory body by the interested parties, mainly in the
course of theformulation of nomms. The aforesaid control should be characterized by:
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(i) the posibility tha the players paticipaing in public consultations may
have access to the opinion of other players and counterargue (for an inddinite
period of time), thusexpanding the public discussion of reasonsand intended
effects of the regulation content to be defined. In the course of my research
this possibility occurred only three times, which represents a democratic
shortfal fromaprocedura standpont;

(if) by thelegd basis of decisons made by the agency's Board of Directors,
induding the said legd basis the respons to the players tha expressed ther
opinionsand judifying why thefina content of the issued norm was X and not
Y. This would be an inditutiond guaantee tha the Board of Directors would
effectively andyze the nomative amendments suggested by the public and
consde them at the time of drafting the relevant nom. Additiondly, the
subdantial control over the reasons for the administrative act would be an
important condition at the level of horizontal accountbility procedure
(induding judicia review aong the lines pointed out by me). During my
research the Agency formalized respong to players tha expressed ther
opinions in only one of the andyzed public consiltations which aso
represents a democratic shortfall from a procedural standpont; and

(i) by the carrying out of public hearingstogeher with public conailtations
thusgenerating ddiberative forums for the duration of the period in which the
draft of the nomm to be edited is unde discussion. It is not possible to state
herein that the ddiberation is necessarily more or less efficient than the
presentation rooted in suggestions received during public consiltations
However, the possibility of real-life ddiberation allows to expand the amount
of control over the relevant decison-making process. Players with media and
press contacts can be particularly valuable for wider publicity of ddiberations
carried out during the said audiences, expanding the debae about regulation
content in the public sphee. As noted above the public audiences are not
obligatory in the exercise of normative fundions by ANATEL, as thar
carrying out is dependent on suitability opinion issued by the Boad of
Directors. With regard to ANATEL's public consultations andyzed by me,
public hearingswere hdd in only four of them, which isademocratic shortfall
from aprocedural standpont.

The abovamentional control over proceduresis an idedl tha should pursued in
order to improve regulatory agendes as democratic inditutions Clearly, this has
nothing to do with guaanteeing regulations unde the concept of "public interest.”
But it could be oneof the guaantees that the decision-making process for formulating
public policies could be increasingly beter controlled by civil sodety players, thus
allowing relevant regulation content topics (which, as | point out throughoutthis
thesis, imply political choice) to reach the public sphere and be publicly discussed.
Additiondly, the existence and improvement of those mechanisms could represent a
restriction in order tha only the private interests of regulated companies would
prevail over other interests present in Brazilian sodety, for example those termed by
me diffuse.

At this point | would like to highlight a third aspect of Bill 3337 sent to
Congress by the Lula administration. This Bill provides for inditutiondization of
public conalltations as a mechanism for control over nomms formulation conaerning
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al regulatory agendes. Supposng tha we make a comparative study on agency-
related laws we would confirm tha currently public conaultationsare obligatory and
prescribed by law only in the case of ANATEL. Other agendes tha carry out public
condlltations are not obligaed by law, nevertheless, they have incorporated the
aforementioned practice to thar bylaws.

At the same time, it is appropriate to highlight the creation of an interesting
mechanism aimed at correcting information asymmetry between different groups of
interest. The possibility for specific groupsto have access to technical suppot on
noms definition at the regulatory agendes would alow a more informed and
quditatively beter participation of the said groups during public conaultations In
addition, the Bill provides tha agendes shdl make available in advance to the public
thetechnical studies doneby the Agency so as to subgantiate nomrm formulation. This
would make possible to clearly undestand the Agency's intended results for the nomm
and the technical/econormic variables at issue This aspect of the Bill could represent
greater juridical/ingitutiond guaantee of democaatic control mechanism
effectiveness throughpublic conailtationsin theregulatory bodies.

6. CONCLUSIONS

As we compare thejuridical/ingitutiond conditions of control ove regulation
content decison-making process in the Brazilian regulatory State before and after
reform, we could say tha Bfrom the standpont of a static and formal andysis of the
indicated legd basis B the conditions of the regulation content decison-making
process made the Brazilian state bureaucracy more pemeable and accountble to
public. From this perspective the decison-making process indde regulatory agendes
can now be consderedbin prindple Pless centralized and less insulated.

Congdering the inditutiondization of ddiberative coundls in the regulatory
agendes, there is, at the juridical level, requirement of rationd and public basis for
decisions made by their members, which alows greater control of the objectives,
reasons and basis of public policies defined by the Administration. Which is
paticularly important for an evaluaion of the condtions of control over the
regulatory action of the State by the Judiciary Power Bin the form of judicia review
of the content of norms issued by agendes b as well as over conditions for sodal
control Dby civil sodety Bover regulation content decision-making processes.

Theprovisionfor ingditutiondized juridical mechanisms of public participation
B such as public conaultationsand public hearings P created the possibility for direct
and public control over agendes actions by the "civil sodety” and removed the
ingitutiondized mechanisms for privileged paticipaion and control over normative
content by restricted segments of civil sodety, that existed in the modd prior to the
reform in the decade of the 90s

On the other hand, concern over the decison-making autonomy of the
regulatory bodies caused the laws that created them to provide for, a guaantee of
thar indgopendence, decision-making governing coundl with fixed terms of office for
its members, finanda autonony of the agency and impossibility of administrative
appesls to the supaior authority from decisions made by these bodies" In other
words this means tha decisons made by regulatory agendes regarding the sector
they regulate can be, from the legd standpont, contrary to political interests of the
democratically elected President of the Republic or the Ministries to which they are
subodinaed. This denotes a significant change in relation to the preceding modd,
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where the President of the Republic and the Ministries centralized the public policies
formulation process.

In the present modd the President and the Ministries continue to have the
power to define public policies. However, this power has been reduced as sectorid
laws now limit the area where the President@ Cabinets can take action to define
targets to be met by theregulatory bodies.

Additiondly, the bond beween agendes and Ministries still exists at the
political level, notwithganding the inditutiond autonorny mechanisms prescribed by
law, as the President of the Republic is in charge of selecting the members of the
agendes ddiberative bodies.

However, based on gpecific regulation andysis concerning the
telecommunications sector, it is appropriate to state tha ANATEL has a high degree
of decison-making autonony in relation to the Federal Administration compared to
other regulatory agendes. The exercise of nomative fundion by ANATEL has
resulted in the mog important norms for the telecommunications sector, which
substantiate the public policies for the sector. This is why there was a difference of
opinion between the Ministry of Communicationsand ANATEL in the beginning of
the Lula Administration, which culminaed in the Draft Bill tha provides for
aterationin modd of independent regulatory agencies.

With regard to other agendes, it is posible to say tha they feature totally
different dynamics in the exercise of thar administrative fundions paticularly in
thar relationship with President® Cabinets bodes and the Legidative branch in
connection with theformulation of sectorial public policies.

In the electric power sector there is still extengve participaion of state owned
companies in the condudion of electric power generation, which companies remain
directly subordinated to guiddinesissued by Ministry with reference to energy publc
policy. Additiondly, dueto the energy supply crises tha occurred in recent years, the
President@ Cabinets has been deeply involved in crises management and the
Legidative branch was strongly motivated to approve laws regulating the conditions
for adopion of emergency management policies. And the end result was tha ANEEL
(Nationd Electric Power Agency) practically log its decision-making autonony.

In the sector of oil and naural gas one cannot ignore the presence of
PETROBRAS, state owned company and a facto monopol in various segments of
the oil indugry produdion chan. The relationship between PETROBRAS and ANP
(Nationd Oil Agency) deermines the relationship of ANP with the President®
Cabinets.

Therefore, I'm aware of these specificities and understand they are extremely
relevant in order to evaludae the extent to which the juridica/ingditutiond (static)
conditions described in the table above occur in the (dynamic) interaction of power
relationsdefined in political power circulation channds between the Agency and the
President@ Cabinets, and between the Agency and the Legidative branch.

Findly, it is appropriate to note that the mechanisms for regulation content
formulation accoungbility to Legidative branch were juridically inditutiondized.
The aforementioned accountbility can be activated by the Legidative branch by
summoning the Agency's president to renda accountto Congress by way of reports
or in pason.

In view of the above it is posible to say tha from the perspective of strictly
forma andysis of theingitutiond design of agendes established by specific law, the
current modd of regulatory State in Brazil is less centralized in the President of the
Republic and his Ministry Cabines. Additiondly, with the adopion of guaanteed
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decison-making autonorny for agendes, the regulatory State may have become
characterized by bureaucracies tha are more insulated from political power
circulation channds between the Executive (President@ Cabings) and Legisative
branches. On the other hand, through inditutiondization of public participaion
mechanisms in theinternd decision-making processes of these new bureaucracies, the
regulatory agendes may represent a new locusof direct and public paticipation of the
"civil sodety" in decision-making processes respecting regulation content.

The aspiration to secure mechanisms in the regulatory reform process for
public participation in the sodal control of pulic utilities calls into question the
problem of democracy in Brazil. The spaces for democratic control by civil sodety
ove decison-making processes of the agendes b as regulatory bodies B can only
become effective on condition tha the available juridical/inditutiond appaatus is
consdeed in connection with Braal's real state of affairs. In other words it is
appropriate to evaluae to wha extent the legd basis of decisons made by the new
regulatory agendes Bas administrative governing coundls Bcan be discussed by civil
sodety and how the civil sodety is using the inditutiondized public participaion
mechanisms and how the agendes are making their decisions

In this sense the requirement of public and rationd juridical basis for
decisions made by agendes ddiberative coundl members should be andyzed not
only in view of its existing juridical/ingitutiond guaantees, but aso in consideration
of the political dimenson of the decison-making process in connection with
regulation content.

The paticipaion of groupsof interest in the formulation of regulation content
ingde the Brazilian state bureaucracy would continueto exist © however, now in the
locus comprised by the regulatory agendes. Yet, with regard to the present modd it
would be posible to say thee is greater democratic potential with expanded
paticipation of thecivil sodety in theregulatory action of the State if we to compare
the currently existing juridical/ingitutiond conditionsagang the modd in use prior
to thereforms tha took place in the 90s

However, plain ingditutiondization of pulic participaion mechanisms does
not allow us to condude tha this degree of democratic potential really exists or is
being accomplished. The adopion of these mechanisms could be interpreted simply
as away for state bureaucracy to aggregdae preferences, withoutcalling into question
the expandon of the conditions of democratic legitimacy in connection with the
regulatory action of the State.

Having described the mechanisms of public participaion established in the
case of ANATEL and presented empirical daaregarding the use of these mechanisms
by different interest groups | undestand tha these mechanisms can be consdered as
mechanisms which allow the citizens to communicate their arguments in the internd
decision-making processesto ANATEL.

In the case of the mechanisms of public conaultation and public hearings, the
pats affected by the regulation are able to discuss the meaning of the nomrms to be
issued, expressing thar opinions In this way, by means of public conailtation and
public hearings the parts can influence the definition of the content of the regulation.
However, such influence is exercised according to pre-defined procedural rules which
mug berespected and can be controlled by the Judicial Power.

If we take here the meaning of administrative hearings as described by
Mashaw in North American debae, these are in wha Mashaw describes as Qhe
participaory ideal in administrative policy formationO™ This ideal appears to have
arrived in Brazil, even if its shape is somewha undear from a theoretical point of
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view, with the public paticipaory mechanisms established in the opeaation of the
indgpendent regulatory agendes.

However, for such mechanisms to be effective as forms of public ddiberation
on the contents of regulations thar observance mus be mandaory and guaranteed by
the regulator or by the Judicial Power. And such a guaantee depends in first place,
on control of the enforcement of the Law which establishes the existence of such
mechanisms.

In the United States, the demand for such control reached the Supreme Court B
the Qlue process hearing rightsOwere recognized at a conditutiond level™'. Despite
criticism of the results of the excessive use of the argument on the violation of these
rightsin North American courts™", it isafact that the existence of the mechanisms of
public paticipaion B and ther legd protection B pemitted the widening of
ingitutiond experiences which induded mechanisms of participaionin the decision
making processes of state bureaucracy as well asthar improvement.

The ideal of public participation in the decision-making process of the
contents of regulation established by agencies was not necessarily achieved. The
noms issued by the agendes continued to be formulated consdering a series of other
factors, induding the convenience judgnents of the technicaly specialized
bureaucracy™".  But such experiences decisively shaped the North American public
administration structure of indgopendent agendes and made it more democratic, in the
sense of thelegitimacy of its opeation.

In this context, the mechanisms of public participaion recently introduced into
the Brazilian legd system as a way to ensure that al the interests which are affected
are heard when thenom is formulated by a specialized technical organ, can, if legdly
guaanteed, be experienced and improved.

Neverthdess, the practice of mechanisms of public participaion implies much
more than smply holding public consultationsby, in our case, ANATEL. It depends
on the permanent control of the fundioning of all the procedures established for the
working of the regulatory organ. In other words, it is not sufficient for the public
condlltationsand public hearings to be mandaory; the arguments presented, coming
from variousinterest groupsaffected by the norm to beissued, have to be effectively
andyzed and incorporated B discarded or used B in the argument given by the
agendes commissiongs when they decide for nomative content x or y of a
determined nom.

Thus the control of procedures is not limited to the forma control of the
mechanism of participaion (and in this sense it is not a formal accountbility
mechanism), but goes far beyondthis. Despite the administrative difficulties and the
cods which such a duty represents, the existence of participatory mechanisms which
are unable to legitimize decision-making processes effectively does not seem to make
sense.

Such control of procedures is an idedl to be pursued in orde to pefect the
regulatory agendes as democratic inditutions It is obvioudy notthe guaantee of an
ideal regulation in the public interest. But it is certainly one of the guaantees that
the decision-making process can be inareasingly controlled, which may mean a limit
to the extent to which private interests of privileged groupscan prevail over private
interests of less privileged groups(i.e. over public interest). In other words, it may
mean a limit to the QaptureOof agendes by a certain interest group to the detriment
of others.

The other choices would be a nonregulated market, following the orthodox
arguments of the Chicago theorists, or only regulated according to technical criteria of
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efficiency by meansof bureaucracies composed of technicianswho make increasingly
centralized and closed decisions (Schunpeter® ided of non-political agendes).
Althoughthese optionsexist, they no longe seem to be possible after the experience
of the welfare state and of the increase in conditions for the democratization of
political ingitutions™ Binduding here the phenomenon of the regulating State and
all thedifficultiesin its administration™.

In this context, the debate pursued above about concepts of politics and
democracy (liberal, republican and procedural), and the importance of publc
paticipaion guaanteed by lega procedures in the decison-making processes ingde
indgendent regulatory agendes in the North American debae, can hdp to
undestand to wha extent the reform of Brazilian State opened new pahs of
circulation of power from the public sphae to the administrative system of power
(legd and political). Moreover, if some of these new pahs can be assumed as direct-
ddiberative mechanisms or ddiberative accouniability mechanisms (as a vertical
accountability mechanism beyondthe electoral process) Band | think they can mainly
in the case of public conalltationsB, then they can be undestood as an inditutiond
changetha can degpen the democratization of the State bureaucracy in Brazil.

In this sense, indgpendent regulatory agendes could be undestood in Brazil
as a politica locus in which we have technical competence with centralized
respongbility to perform market regulation as well as a political locus verticaly
accountble to citizens (in addition to the horizontal accountbility mechanisms™),
taking serioudy into consderation the democratic potential of the public participaion
mechanisms introduced in the reform of the Brazilian State. Furthermore, since the
public participation mechanisms introduced in the Brazilian legd system as aform of
ddibeative democracy is guaanteed by the Brazilian Conditution, the Brazilian
Judicial Power in thereview of regulatory agendes action should protect it.

In this sense, by the radicalization of the use of mechanism of public
paticipaion (with ingitutiond improvements) to introduce a more directly-
ddiberative problem-solving and to define the content of norms, the public sphere can
be taking serioudy in the process of circulation of politica power in Brazil. And,
thus the focus of the debae can change from a single systemic andysis of the axis
state-market to an andysis tha aso indudes the public sphee as an important
element in the discussion aboutthetenson between efficiency and legitimacy.

It is truetha there is any guaantee tha by the smple fact tha now we have
public paticipaion mechanisms (as in the ANATEL® case) we will have
paticipation. But it could be true tha the ingitutiondization of public participaion
mechanisms can be (i) a stimulus for paticipaion of sectors of the Brazilian civil
sodety not yet represented (or unequdly represented in the representative democracy
system B through the electoral process); (ii) a pressure over the Judiciary Power to
perform the judicia oveasight of the indgoendent regulatory agendes by means not
only of forma control of procedures but also a subdantive control by means of
scrutiny of the logical consstency of the content of the norms according to the
arguments presented by citizens and groupsof interests affected by the nom and the
judifications given by the agency in its find decision; (iii) a stimulus for more
information about the purposes and the consequences of the regulationsover sodety
and more pubilicity of the agency acts and, thus more public contol over the
indgoendent regulatory agendies by the press™"; and (iv) a stimulus for the
specidization of public interest lawyers to represent the interests of unrepresented
citizens before the administrative power, usng the direct-ddiberative mechanisms,
and before the Judiciary. Furthermore, public interest lawyers might play an important
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role pushing the use of these mechanisms by NGOs™" (what is not commonin legd
practicein Brazil andit is not part of the Brazilian law schools curriculum).

In this context, it is possible to condudethat, onthe onehand, the adopion of
mechanisms of public paticipdaion like public hearings and public conaltations
within the new regulatory agendes modd has a democratic potential for the
accountbility of policy-making processesinside state bureaucracy in Brazil. It occurs
because the black boxO of the presidential cabines and ministries has logt
importance and new ways of participaion and circulation of communicative power
have been established. However, on the other hand, the empirical data shows tha we
still have a legitimacy deficit and an unbdanced representation of interests. But,
compaing to the former modd (a closed model of paticipaion limited to the
bureaucratic coundls inside the ministries and President® cabinets (hlack boxesQ), |
undestand tha the adopion of mechanisms of public participation ingde regulatory
agendes are an important step to strengthen democracy in Brazil.

We should bdieve tha our public sphere Bin spite of all sodal problems tha
we gtill have in Brazil B could develop and mechanisms of public participation could
start to be used more effectively and equdly to express different interests. The other
alternative seems to be the organization of Qivil sodetyOthrougha centralized state
or through a populst govenment. But recently in history this showed to be a step
towards authoritarianism.

' In this sense, the diagnoses about the authoritarianism in Brazil, since the end of the military
dictatorship of 1964 B 1985, can be reviewed within the re-democratization process in a broader sense.
About the authoritarianism in Brazil, see: Alfred Stepan (ed.). Authoritarian Brazil: origins, policies,
and future. New Haven. Yale University Press, 1973; Alfred Stepan. The Military in Politics B
changing patterns in Brazl. Princenton: Princenton University Press, 1971; SAgio Henrique
Abranches. The Divided Leviathan: State and Economic Policy Formation in Authoritarian Brazl.
PhD. Dissertation. Cornell: University of Cornell. 1978; Peter Evans. Dependent Development B the
alliance of multinational, state, and local capital in Brazil. Princeton: Princeton University Press,
1979; JosZ Lu’s Fiori. O V™ da Coruja B para reler o desenvolvimentismo brasileiro. Rio de Janeiro:
Record, 2003; Philippe Schmitter. Interest Conflict and Political Change in Brazil. Stanford: Stanford
University Press, 1971; Fernando Henrique Cardoso. Autoritarismo e Democratizas< o, Rio de Janeiro:
Paz e Terra, 1975.

" For acomplete analysis, see: Paulo Todescan Lessa Mattos. O Novo Estado Regulador no Brasil:
Eficiencia e Legitimidade. Sc<o Paulo: Editora Singular, 2006.

"' In the debate of the Chicago School on theories of economic regulation, | am dealing with following
articles: Harold Demsetz. QNhy Regulate Utilities?Oin the Journal of Law and Economics 11 (April
1968), pp. 55 D 65; George Stigler. Orhe Theory of Economic RegulationOin the Bell Journa of
Economics and Management Science D2 (1971). pp. 3 B21; Richard Posner. Orheories of Economic
RegulationOin the Bell Journal of Economics and Management Science D5 (1974). pp. 335 D338; San
Peltzman. Oroward a More General Theory of RegulationOin Journal of Law and Economics 19, no. 2
(August 1976), pp. 234 D 266; George Priest. Orhe Origins of Utility Regulation and the Orheories of
Regulation DebateOin Journal of Law and Economics, vol. XXX VI, (April 1993), pp. 289 ©323. On
the same debate, in a context of deregulation of the economy, see, among others: Roger G. Noll and
Paul L Joskow. CRegulation in Theory and Practice: an OverviewOin G. Fromm, ed., Studies in Public
Regulation (MIT Press, 1981), pp.1 D 65; Gary Becker. O\ Theory of competition among pressure
groups for politica influenceQ in Quarterly Journa of Economics 98 (August 1983), pp. 371-400;
Theodore Keeler. OTheories of Regulation and the Deregulation MovementOin Public Choice, vol.44,
no.1, (1984), pp. 103-145; San Peltzman. O'he Economic Theory of Regulation after a Decade of
DeregulanonOm Brookings Papers on Microeconomics (1989), pp.1-59; and Susan Rose-Ackerman.
CProgressive Law and Economics D and the New Administrative LawQin Yale Law Journal 98
(December, 1988).

v Jurgen Habermas, Orhree Normative Models of DemocracyO in Democracy and Difference:
contesting the boundaries of the political (S. Benhabib, ed.), Princenton, Princenton University Press,
1996; and JYrgen Habermas. Between Facts and Norms: contributions to a Discourse Theory of Law
and Democracy, Cambridge, The MIT Press, 1996.
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Y The choice of the telecommunications sector was made due to an analysis of the normative
framework of the National Telecommunications Agency (ANATEL) compared with other independent
regulatory agencies created within the reform of the Brazilian State. It can be affirmed that ANATEL
is the agency which disciplines the forms of public participation in Brazilian Law in the best way.
Therefore, the study of the institutional design of ANATEL and its mechanisms of participation allows
some general conclusions to be made, in order to understand the model of the independent regulatory
agency adopted in Brazil.

Y"In this article | am not considering the Eastern European countries, especially the former socialist
countries. In Brazil it is possible to affirm that the practices of the former socialists countries were not
considered as amodel for the Reform of the State in Brazil in the Nineties.

" James OG@Connor. The fiscal Crisis of the State, New York, St. Martin's Press, 1973; Simon Clark.
Keynesianism, Monetarism and the Crisis of the State - Aldershot, Edward Elgar, 1988.

V"' Recommendation of the Council of the OECD on Improving the Quality of Government Regulation,
dated 15 September 1995 (http://www:.olis.oecd.org/olis/1995doc.nsf/LinkTo/OCDE-GD(95)95).

* Approved by the Federal Decree n¥/4.738/96.

* Approved by the Federal Law 8.031/90 and changed by the Federal Law 9.491/97 under Mr.
Cardoso® Government.

X' The main changes in the Brazilian legal framework concerning the reform of the Brazilian State are
the Constitutional Amendments 5, 6, 7 e 8 (all dated of August 15, 1995), 9 (dated of September 11,
1995) and 19 (dated of April 6, 1998). The Amendment 5 establishes the legal regime of natural gas
services rendering by the States; the Amendment 6 establishes the legal regime of research and
extraction of mineral resources, the Amendment 7 establishes the lega regime of air, aquatic and
terrestrial transportation; the Amendment 8 establishes the legal regime of telecommunications services
and defines the creation of a regulatory agency for the telecommunications sector; the Amendment 9
eliminates the legal monopoly of oil and natural gas and defines the creation of aregulatory agency for
the oil and gas sector; and the Amendment 19, among other changes, introduces the efficiency principle
in the organization and action of the public administration, and establishes that public participation
mechanisms shall be created in the administrative processes.

X' Among the Consumer Law Code (Law n.¥8.078/90) and the Brazilian Competition Law (Law n.%
8.884/94), both previous the reforms that took place in the Mr. Cardoso® government, the following
legal framework forms what can be defined as the reform of the Brazilian Regulatory State: (i) Public
Services Concession Law (Law n./8.987/95) and Federal Administrative Process Law (Law n%
9.784/99); (ii) Brazilian Telecommunications Law (Law n./9.472/97) B which creates the National
Telecommunications Agency; (iii) the Brazilian Electric Energy Law (Law n.¥.9.427/96) B which
created the National Electric Energy Agency; e (iv) the Brazilian Oil and Gas Law (Lei 9.478/97) b
which created the Brazilian Oil Agency. Afterwards have been created the Brazilian Food and Drug
Agency (Law 9.782/99), the Brazilian Private Heathcare Agency (Law 9.961/2000), the Brazilian
Water Agency (Law 9.984/2000), the Brazilian Aquatic Transportation Agency (Law 10.233/2001);
the Brazilian Terrestrial Transportation Agency (Law 10.233/2001). Furthermore, in the States level
have been created State Commissions for the control of the rendering of services by private companies
(as an example, is worth to mention the State of S<o Paulo Commission of Energy Services B CSPE).
(State of Sco Paulo Law n%/833/1997).

“" Fernando Henrique Cardoso. Notas sobre a reforma do Estado (Notes on reform of the StateQ in
Revista Novos Estudos do CEBRAP - n.¥50, 1998 - p. 10.

XV Notwithstanding being qualified as promotion agency and not as a services or infrastructure
regulatory body, ANCINE has normative function and competency to regulate, in accordance with
applicable law, the activities of promotion and protection of the national cinematographic and
videofonographic industries.

* For the purposes of the present article, we shall be taking the concept of Qoublic sphereOand Qivil
societyOas they were formulated by JYrgen Habermas in Between Facts and Norms: Orhe public
sphere is a social phenomenon just as elementary as action, actor, association, or collectivity, but it
eludes the conventional sociological concepts of Gocial orderOThe public sphere cannot be conceived
as an institution and certainly not as an organization. It is not even a framework of norms with
differentiated competences and roles, membership regulations, and so on. Just as little does it represent
a system; although it permits one to draw internal boundaries, outwardly it is characterized by open,
permeable, and shifting horizons. The public sphere can best be described as a network for
communicating information and points of view (i.e.,, opinions expressing affirmative or negative
attitudes); the streams of communication are, in the process, filtered and synthesized in such away that
they coalesce into bundles of topically specified public opinions. Like the lifeword as a whole, so, too,
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the public sphere is reproduced through communicative action, for which mastery of a natural language
suffices; it is tailored to the general comprehensibility of everyday communicative practiceQ (E)
Orhis sphere of civil society has been rediscovered today in wholly new historical constellations. The
expression @ivil societyChas in the meantime taken on ameaning different from that of the (Gourgeois
societyOof the liberal tradition, which Hegel conceptualized as a Qystem of needsQthat is, as a market
system involving social labor and commodity exchange. What is meant by @ivil society; today, in
contrast to its usage in the Marxist tradition, no longer includes the economy as constituted by private
law and steered through markets in labor, capital and commodities. Rather, its institutional core
comprise those nongovernmental and non-economic connections and voluntary associations that
anchor the communication structures of the public sphere in the society component of the lifeworld.
Civil society is composed of those more or less spontaneously emergent associations, organizations,
and movements that, attuned to how societal problems resonate in the private life spheres, distill and
transmit such reactions in amplified form to the public sphere. (E) . Such associations certainly do not
represent the most conspicuous element of a public sphere dominated by mass media and large
agencies, observed by market and opinion research, and inundated by the public relations work,
propaganda, and advertising of political parties and groups. All the same, they do form the
organizational substratum of the genera public of citizens. More or less emerging form the private
sphere, this public is made of citizens who seek acceptable interpretations for their social interests and
experiences and who want to have an influence on institutionalized opinion- and will-formation.O
JY¥rgen Habermas. Between Facts and Norms, cit., p. 360 and p. 366.

*VI' At present there is a Draft Bill already not approved by the Constitution and Justice Committee at
the Senate (CCJ), which creates an organization and formal procedures for control of regulatory
agencies activities by the L egislative branch.

*YI' Congress control is possible but requires aformal request of information to agencies. The agencies
are not obliged to render information to Congress. However, National Audit Administrative Tribunal
(TCU) can oblige agencies to inform about their activities and disclosure such information to Congress.
¥ Peter Evans. Dependent Development, cit., p. 47.

XX As Bernard Manin, Adam Przeworski and Susan Stokes point out in the article CElections and
RepresentationQ in Adam Przeworski, Susan Stokes and Bernard Manin (eds), (Democracy,
Accountability and RepresentationQ Cambridge University Press, 1999. pp. 29 D55.

* Max Weber. Economy and Society. Berkley, University of California Press, 1978; To an analysis on
the relationship between bureaucratic rationality and democracy, suitable for the purposes of the
present article, see: Wendy N. Espeland, Bureaucratizing Democracy, Democratizing BureaucracyQ
Law & Society, 2000.

" J¥rgen Habernas. TZenica e Ciencia como Ideologia in TZcnica e Ciencia como QdeologiaO
Lisboa. Editions 70. pp. 45-93. Trandated into Portuguese from the original Technik und Wissenschaft
ais OdeologieQ Frankfurt, Suhrkamp, 1968.

! Josgph A. Schumpeter. Capitalism, Socialism and Democracy. New York. Harper, 1975 pp. 289
D296

" Joseph A. Schumpeter. Capitalism, Socialism and Democracy. cit., p. 257.

WV Joseph A. Schumpeter. Capitalism, Socialism and Democracy, cit. p. 293.

¥ Joseph A Schumpeter. Capitalism, Socialism and Democracy, cit. p. 293

““' Robert A. Dahl. On Democracy. New Haven. Yale University Press, 1998. p. 178.

*¥I' For a broader view in the North American debate and different approaches than Habermas, see,
among others: Robert A. Dahl, Democracy and its Critics, New Haven, Yae University Press, 1989;
Benjamin R. Barber, Strong Democracy: Participatory Politics for a New Age, Berkley, University of
California Press, 1984; Amy Gutmann, Orhe Disharmony of DemocracyOin J. Chapman & |. Shapiro
(ed.), Democratic Community. New York, New York University Press, 1993; Amy Gutmann and
Dennis Thompson, Democracy and Disagreement, Cambridge, MA, The Belknap Press of Harvard
University Press, 1996; James Fishkin. Democracy and Deliberation: New Directions for Democratic
Reform. New Haven, Y ae University Press, 1991. For a broader view on models of democracy, see:
David Held. Models of Democracy, Cambridge, Polity Press, 1996.

VI J¥rgen Habermas, Orhree Normative Models of DemocracyQ cit. p.21.

XX |n North American administrative law. See: Bernard Schwartz. Administrative law. 3ed. Boston:
Little, Brown and Co., 1991.

** See: George Priest. OFhe Origins of Utility Regulation and the (Theories of Regulation Debate@)
cit.

X The Gchools of public interestOcan be found in different forms in the comparative administrative
law legal debate. The North American and French (especialy) schools were which had the greatest
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influence on Brazilian public law. All of them, however, are based on the same normative principle:
state action aiming at the public inter est

X' To adistinction between both and a defense of the second, see: Susan Rose-A ckerman. Rethinking
the Progressive Agenda. cit., p. 95.

X Anthony Downs, An Economic Theory of Democracy, New Y ork, Harper and Row, 1957.

XV Mancur Olson, The Logic of Collective Action D Public Goods and the Theory of Groups,
Cambridge, MA, Harvard University Press, 1965.

¥ George Stigler. Orhe Theory of Economic RegulationOin the Bell Journal of Economics and
Management Science B2 (1971). pp. 3-21

Y Gary S. Becker. QCompetition and DemocracyOin Journal of Law and Economics 1 (October
1958), pp. 105-109

I Harold Demsetz. QVhy Regulate Utilities? Gn Journal of Law and Economics 11 (April 1968),
pp.55-65

XV am assuming the conditions and institutions of a polyarchy as stipulated by Robert A. Dahl. See:
Robert A. Dahl. Democracy and its critics, cit., p. 221.

XXX Seer Amy Gutmann and Dennis Thompson. Democracy and Disagreement, cit.

X See Mancur Olson and his analysis about the problems to achieve collective decisions. Mancur
Olson. The Logic of Collective Action, cit.

X' This idea comes from the thoughtful article Directly-Deliberative Polyarchy from Joshua Cohen and
Charles Sabel. | am not using in the present work the institutional framework sketched by Cohen and
Sabel, since they are thinking participation and deliberation beyond the administrative agencies (and
the three branches of power). However, | understand that Cohen and Sabel analysis permit also to think
about new direct-deliberative participatory mechanisms inside regulatory agencies.

" Jurgen Habermas, Orhree Normative ModelsQ cit. p. 21.

X Jurgen Habermas, (Three Normative ModelsQ cit. p. 22.

XV Jurgen Habermas. Between Facts and Norms, cit. p. 386.

X Jurgen Habermas. Between Facts and Norms, cit., p. 327.

M Jurgen Habermas. Between Facts and Norms, cit. p. 338.

XM Jon Elster, GArguing and bargaining in two constituent assembliesQ) The Storr Lectures, Yale Law
School, 1991, ms., pp. 37f., cit. JYrgen Habermas. Between Facts and Norms, cit., p. 339.

Mt Jurgen Habermas. Between Facts and Norms, cit., p. 339.

XX Seer Jerry Mashaw, Greed, Chaos, and Governance: using public choice to improve public law.
New Haven. Yale University Press, 1997. Mashaw points out that on the one hand public choice has
failed to present a methodology for construing statutes and interpret statutes, but on the other hand
public choice theory may help us understand why public institutions behave as they do. This seems to
be important to explore public choice theory mainly to design administrative procedures. According to
Mashaw: QPublic choice can help us to better understand how certain choice procedures structure or
alocate decisional powers. It can help us to see possibilities for strategic behavior and strategic
equilibria that yield likely outcomes in particular decision processes having particular structures and
stakesQ Jerry Mashaw, Greed, Chaos, and Governance, cit., p. 157.

'| am thinking at this point influenced by the debate proposed by Michael C. Dorf and Charles F. Sabel
in O\ Constitution of Democratic ExperimentalismQ cit. | understand that the critic done in this article
on the APA limits and problems can be useful to imagine and improve procedural mechanisms of
public participation in Brazil. See: Michael C. Dorf and Charles F. Sabel. O\ Constitution of
Democratic ExperimentalismQ cit., pp. 438 D469. In that perspective are also interested and thoughtful
some of the ideas proposed by Julia Black. See: Julia Black, CProceduralizing Regulation: Part 1Qin
Oxford Jornal of Lega Studies, vol. 20, n¥4, 2000. pp. 597 B 614; Julia Black, QProceduralizing
Regulation: Part 110in Oxford Jornal of Legal Studies, vol. 21, n¥/d, 2001. pp. 33 D58.

" Rejecting this approach see: Susan Rose-Ackerman. Rethinking the Progressive Agenda, cit., pp. 61
62.

" Jerry L. Mashaw. Due Process in the Administrative State. New Haven. Yale University Press,
1985, pp. 26-27

"l Cass R. Sunstein. After the Rights Revolution. New Y ork. Oxford University Press, 1990, p. 164.

'Y Jurgen Habermas Between Facts and Norms, cit. p. 276.

" That must be avoided, as a principle, for the guarantee of political equality in democracies. See:
Robert A. Dahl, On Democracy, cit., p. 178.

M For Habermas, such a condition for legitimacy, within the concept of deliberative democracy, is
applicable to any process of normative production; not only to those within independent bureaucracies.
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i \Which could mean changes in conditions of public utility concession agreements. The problem,
therefore, is not in the possibility of contract amendments. This possibility exists although it represents
unilateral breach of contract by the Administration. What is being called into question is how the
negotiation of the aforementioned amendments should be carried out and what are the effects of the
said amendments. In the case of the model of the telecommunications law, the negotiation of
amendments to contract clausesis carried out by ANATEL and there could be governmental guidelines
of the Direct Administration to be observed by the Agency in connection with matters within the scope
of responsibilities assigned to the Direct Administration.

il o Joseph A. Schumpeter. Capitalism, Socialism and Democracy. New York: Harper Colophon
Books, 1975, p. 293.

X Cf. Folha de SPaulo, A ula critica agencias e diz que fara mudane asQ 02/20/2003, p. A1 and A4,
Edicao Sao Paulo.

Ix Draft Bill No. 3337 dated 2004 of the Executive branch B With provisions governing the
management, organization and control of Regulatory Agencies, adds and amends provisions of the
Laws No. 9472 dated July 16 1997, No. 9478 dated August 06 1997, No. 9782 dated January 26 1999,
No. 9961 dated January 28 2000, No. 9984 dated July 17 2000, No. 9986 dated July 18 2000 and No.
10233 dated June 05 2001, and of Provisional Measure No. 2228-1 dated September 06 2001.

LTS the United States a similar mechanism was established upon creation of the Office of
Management and Budget (OMB) to control the regulatory action of agencies. The creation of OMB
was aimed at establishing centralized and direct control of regulation content by Presidential Cabinets.
The type of control had as main objective to control the management and performance of agencies
consistent with cost and benefit analysis criteria. Suzan Rose-Ackeman typified the said control
mechanism during the Reagan Administration: CEarly in Reagan administration the President issued an
Executive Order that required Cabinet-level authorities to prepare cost-benefit analyses justifying
major rules. These analyses would be scrutinized by newly established Office of Information and
Regulatory Affairs within the Office of Management and Budget (OMB) in the White House and
approved or returned to agency for revision. In 1985 the White House issued a second Executive Order
requiring these same agencies to submit a regulatory plan detailing the agency@® priorities for next
fiscal year and reporting regulatory action taken. This assertion of White House involvement in agency
rulemaking was not an entirely new initiative. Similar programs were carried out in the Ford and Carter
administrations. The Reagan plan, however, was more secret, more centralized in the White House, and
did not provide for public input or for public reports from OMB. From the beginning the goals of the
first executive order were confused: was it designed to produce better, more well-thought-out
regulations and improve interagency coordination, or was it set up to give the White House more
political control over regulatory programs? Accusations of undue political influence were countered by
technocratic arguments about merits and demerits of particular rules, by data showing that few rule
were delayed, and by revisions in OMB practices to provide for a more open, accountable process.
Even if the claims of political influence were overdrawn, one can, nevertheless, be concerned that the
appearance of politicization can be used to discredit all attempts to introduce more rationality and
consistency into the regulatory processQ Susan Rose-Ackerman. Rethinking the Progressive Agenda B
The Refor m of the American Regulatory State. New Y ork: The Free Press, 1992. p. 151

Ml Otherwise se shall (again) be moving toward the model of Cielegative democracyOwell described
by O@onnel, where the president-elect has a (lank checkO in his hands (and, when the
aforementioned power is opposed, the Brazilian history demonstrates a clear authoritarian trend Bin its
several versions, including the populist one). In view of the little effectiveness of vertical
accountability by way of elections in new democracies, according to O@onnell there would be a trend
of continuance in office which he termed Qielegative democracyQ Cf. Guillermo O@onnell.
(Horizontal Accountability in New DemocraciesOin Andreas Schedler, Larry Diamond, e Marc F.
Plattner, eds. The Self-Restraining State: Power and Accountability in New Democracies. Boulder, CO
and London: Lynne Rienner, 1999.

™ (The drafts of normative acts shall be submitted to public consultation, formalized by publication in
the GFederal Official GazetteQ and any criticisms and suggestions will be examined and remain at the
disposal of the public in the Library.O(article 42 of Law 9.472/97 B Brazilian Telecommunications
Law - Q. GTQ. (aLGT version in English can be found at www.anatel.gov.br).

MV Thet is, impossibility of dismissing governing council members, existence of own budget
appropriation not bound to budgets of Ministries, and impossibility of having its decisions reviewed by
people at hierarchically higher levels in the Executive branch (for example, a State Minister or the
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President of the Republic). Governing councils decisions can only be appealed to, by right of
constitutional right and privilege, Judiciary branch.

™ Jerry L. Mashaw. Due Process in the Administrative Sate. New Haven. Yale University Press,
1985 pp. 26-27

™ Jerry L. Mashaw. Due Process in the Administrative State. New Haven. Yale University Press,
1985, p.264

M Criticized by Mashaw: Orhe trend toward judicialization that reached its apex in Goldberg B
Goldberg v. Kelly B could in the end permit the development of a Kafkaesgue welfare state monster
that is the antithesis of the liberal ideal.O Jerry L. Mashaw. Due Process in the Administrative State.
cit., p.264

il Yhey are shaped by history, experience, research, public participation, and political oversight , as
well as by burocratic convenience.O Jerry L. Mashaw. Due Process in the Administrative State. cit.
p. 270

"X Gunther Teubner. Juridification: Concepts, Aspects, Limits, Solutions, in R. Baldwin, C. Scott, C.
Hood (eds.). A Reader on Regulation. Oxford, Oxford University Press, 1998. pp.389 B443.

" (The central domestic concerns of modern government B steering the economy, controlling
externaities, and maintaining some semblance of distributional equity B can be addressed only by
institutions combining technical competence with centralized responsibility.  But such institutions
seem remote, perhaps unapproachable. Theinner working of vast administrative agencies are obscure;
their policies proceed from an expertise that may also harbor not a little trained incompetence. Thisis
surely one of the bureaucratic problems that makes a mgjor contribution to our sense of unease about
the administrative state.OJerry L. Mashaw, Due Process in the Administrative State, cit. pp. 255 D56.
" | this context, | am proposing that in developing countries that had strong dictatorships (like
Brazil) or an authoritarian State bureaucracy past it is not sufficient achieve the polyarchy conditions
stipulated by Dahl to have democracy in a broader sense. This idea is not new and O@onnell affirms
the same in the article Horizontal Accountability and New Polyarchies, pointing out to the unexplored
democratic potentials of horizontal accountability mechanisms. However, | understand that in
countries in which the public sphere and civil society have not been being the ground of the
organization of the political system (but the State), direct public participation mechanisms and an ideal
of direct-deliberative democracy should be pursued in order to design public institutions and deegpen
the democratization process of State bureaucracy (beyond the electoral process and the horizontal
accountability mechanisms possibilities). See: Guillermo O@onnell. (Horizontal Accountability in
New DemocraciesOin Andreas Schedler, Larry Diamond, e Marc F. Plattner, eds. The Sdlf-Restraining
State: Power and Accountability in New Democracies. cit.; and Philippe Schimitter. Orhe limits of
horizontal accountabilityOQin Andreas Schedler, Larry Diamond, and Marc F. Plattner, eds. The Self-
Restraining State: Power and Accountability in New Democracies. Boulder, CO and London: Lynne
Rienner, 1999.

i A broader debate should be done in Brazil about the role of the press in democracy and not only
about the legal guarantees for afree press (what it is most discussed in Brazil). The responsibilities of a
free press in democracies, manly in a deliberative democracy perspective, should be discussed. In the
North American debate, it is important the discussion of the Fairness Doctrine, as analyzed by Owen
Fiss. See: Owen Fiss. The Irony of Free Speech. Cambridge, MA, Harvard University Press, 1996. pp.
50B78.

"4 1n the North American debate it is interesting the place of public interest lawyers in the
representation of interests of consumer associations and disadvantaged groups. See: Symposion
Q. awyering for a New Democracy: Changing Roles and PracticesQ Wisconsing Law Review, volume
2002, number 2. Symposion Issue; Louise G. Trubek. GForewordQ Wisconsing Law Review, volume
2002, number 2, pp. 271-276; and Louise G. Trubek. QPublic Interest Lawyers and New Governance:
Advocating for HealthcareQ Wisconsing Law Review, volume 2002, number 2, pp. 575-602. See aso:
Symposion (Panel Discussion: The Changing Shape of GovernmentQ Fordham Urban Law Journal,
28. p. 1319. In the European debate it is interesting the place of public participation for the
accountability of European Union bureaucracy. See: Christian Joerges and Jurgen Neyer. ODeliberative
Supranationalism' RevisitedOin EUI Law Working Paper n/2006/20.



